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Bar Association 


HE most modern note in all the 

proceedings of the American Bar 
Association at Montreal was struck by 
Lord Haldane. At the present time 
there is a widespread survival in the 
legal profession of ways of looking at 
the law which have come down from 
earlier periods. While the eighteenth 
century natural rights theory is not 
often clearly enunciated nowadays, there 
are frequent indications that the influ- 
ence of the analytical jurists of the 
first part of the nineteenth century has 
not yet spent itself. This influence is 
apparent in those who find the sanction 
of the law in the command of the 
sovereign, though the sovereign may 
have died long ago; who rest the author- 
ity of the Constitution of the United 
States on the wisdom of the founders 
of the nation rather than on its vitality 
as one of the paramount forces in our 
national life of today. Another view, 
which may be called theological, is like- 
wise still in evidence; according to 
this the divine law is regarded as the fount 
of eternal justice, and the principles of 
our organic law have their foundation 
in something more than secular and 
contemporary conditions. These atti- 
tudes were both in evidence at Mon- 
treal. They easily ally themselves with 
the mental habit of the lawyer whose 
interests are chiefly confined to the 
province of his own specialized craft, 


and who, when he says that the law 
must be adapted to shifting circum- 
stances, means that a new application 
of old rules ought to be made rather 
than that any material modification 
of the principles of his chosen science 
ought to be countenanced. Such a 
view, however, does not come naturally 
today to the lawyer of broad mental 
interests, whose mind has received the 
impress of the more significant intellec- 
tual movements of the times. In Lord 
Haldane’s address there was not a trace 
of any re-actionary attitude; at once 
broad in its survey of great matters 
and profound in its insight into deep 
problems, it was, apart from its other 
conspicuous merits, an exemplary pro- 
duct of a mind exemplifying the highest 
qualities of the Anglo-Saxon legal intel- 
lect of today. The dignity of this 
address, considered on its intrinsic merits 
quite as much as the dignity of the great 
public office held by its author, imparted 
a priceless quality of distinction to the 
sessions at Montreal, and probably no 
previous meeting of the association had 
been equally notable in this respect. 
A stimulating characteristic of the 
address was the assumption tacitly made, 
as if the point were not debateable, that 
there exists in this country a consider- 
able element of the bar exerting a bene- 
ficent influence on the ethical ideals of 
the community and contributing exten- 
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sively to the formation and guidance of 
sound public opinion. This assump- 
tion, taking for. granted a wide diffu- 
sion of lofty ideals and a genuine solici- 
tude for the highest good of society, 
had the necessary consequence of en- 
couraging earnest devotion to aims which 
the lawyer may be tempted to regard as 
lying somewhat beyond the field of his 
profession, properly concerning the pub- 
licist more than the lawyer, yet aims, 
after all, quite as legitimately his own, 
to be entered upon in no spirit of diffi- 
dence or apology, but with the con- 
viction that they have a direct and 
vital rather than a visionary and remote 
bearing upon the problems of his active 
professional career. 

Thus Lord Haldane had in mind the 
best traditions of the Anglo-Saxon com- 
mon law, the traditions of the bar and 
bench which have made experience count 
for more than logic, which have made 
the law living and growing, and have 
repel\ed the influence of the legal techni- 
cian, who is devoted more to the letter 
than the spirit, more to the form than 
to the substance of legal institutions — 
he had in mind not that devotion to the 
syllogism which notwithstanding the 
absence of codes has characterized much 
of our legal development, but sensitive- 
ness to what Mr. Justice Holmes calls 
“the felt necessities of the time’ — 
when he said, in summing up the first 
point of his address: ‘‘We [meaning the 
lawyers of three closely related nations] 
can do much to influence opinion, and 
the history of our law and the char- 
acter of our tradition render it easy for 
us to attain to that unity in habit of 
thought and sentiment which is the 
first condition of combined action.” 

The speaker took his second point 
from the field of sociology and ethics, 
and expounded it with that deep philo- 
sophical insight for which he is noted, 


further elucidating it with illustrations 
drawn from dramatic and inspiring epi. 


sodes in the past life of nations. He. 


advanced the modern conception of Sitt. 
lichkeit: ‘“The law forms only « small 
part of the system of rules by which 
the conduct of the citizens of a state js 
regulated. ... There is a more exten- 
sive system of guidance [than law or con- 
science] which regulates conduct and 
which differs from both in its character 
and sanction. ... We find within the 
single state the evidence of a sanction 
which is less than legal but more than 
merely moral, and which is suffic ent, in 
the vast majority of the events of daily 
life, to secure observance of ceneral 
standards of conduct without anv ques- 
tion of resort to force.’’ For this sys- 
tem of Sittlichkeit Lord Haldane said 
we had no English word. The concept 
is not unfamiliar, however, because of 
the attention that recent writers have 
given to the subjects of ‘‘mores’”’ and 
“folkways,” and when “public opinion” 
and ‘‘common usage”’ are referred to in 
a temporary writing and speech as sanc- 
tions for law, municipal or international, 
these loose expressions must usually 
include what is more accurately defined 
by the term created by German phiiloso- 
phers. 

Lord Haldane then reached the third, 
most important point, wh’ch supplied 
the real theme for his discourse on 
“Higher Nationality.” In the first two 
points there was nothing novel or re- 
markable, the interest coming cliiefly 
from the manner of exposition, but the 
third, implying the conception of a 
community intermediate between the 
nation and the community of nations, 
was indeed striking. This third point 
was found in an affirmative answer to 
the following question: “Can nations 
form a group or community among them- 
selves, within which a habit of looking 








ons 
epi- 


itt 
nall 
‘ich 
e is 


on- 
ind 
‘ter 
the 
ion 
1an 
,in 
‘ily 
ral 
es- 
ys- 
aid 
ept 


ve 
nd 


” 


n 


nc- 
al, 


lly 
ed 


rd, 
ed 
on 
wo 
re- 
fly 
he 


he 


1s, 














American Bar Association 421 


to common ideals may grow up, suffi- 
ciently strong to develop a general will, 
and to make the binding power of these 
ideals a reliable sanction for their obliga- 
tions to each other?”’ Realizing that the 
perfect international community which 
was the hope of Renan, Arnold, and 
Goethe, and the full development of an 
international Sittlichkeit, was a goal a 
long way off, Lord Haldane preferred to 
look to the attainment of something 
within the present reach of man, namely, 
the development of a Sittlichkeit be- 
tween the peoples of a sympathetic 
group of nations drawn together by 
ties of race and institutions. ‘“‘The Sitt- 
lichkeit which can develop itself between 
the peoples of even a loosely connected 
group seems to promise a sanction for 
international obligation which has not 
hitherto, so far as I know, attracted 
attention in connection with inter- 
national law.” 

If the conception is new to inter- 
national law, it is nevertheless not likely 
to challenge criticism, for hardly any 
one will deny the possibility of a close 
solidarity among nations closely allied 
in their habits of thought, and the 
influence of such an understanding in 
promoting justice and fair-dealing among 
the nations making up a group of this 
kind. Why hesitate, then, to look for- 
ward to the unity of formation of one 
collective public opinion, or Sittlichkeit, 
for a unit larger than the single nation 
but not all-embracing? 

The speaker was careful not to give 
the misleading impression that he was 
advocating the formation of a select 
club of Anglo-Saxon nations to which 
other nations could not be admitted, as 
he showed by references implying the 
possibility of other groups being formed 
by the nations of Europe, on as high an 
ethical plane as that of the Anglo-Saxon 
race. He was, in fact, advocating a 


world movement; recent events in 
Europe, he said, point to the ethical 
possibilities of the group system as a 
means of preserving peace between 
nations. 

Lastly, recurring to his ideal of a closer 
Anglo-Saxon solidarity, hopes for which 
were suggested by the message he brought 
from the King, Lord Haldane re-iterated 
his belief in the lawyer’s power to influ- 
ence public opinion, and urged that the 
lawyers of the United States, Canada, 
and Great Britain exert their efforts 
to secure a yet further development of 
Sittlichleit toward the goal suggested. 
In this spirit he proposed that the com- 
ing international centenary observance 
of the Peace of Ghent should be ap- 
proached. 

Hon. Hampton L. Carson of Pennsyl- 
vania responded felicitously to the senti- 
ments of Lord Haldane: “We applaud 
the spirit of the address that while each 
nation shall act like a gentleman, all 
Councils of the World should be con- 
trolled by the gentlemanlike nations. 
In this way we can strike a newer, 
truer, deeper note of human brother- 
hood, which like Memnon’s statue, 
bursting into music with every rising 
sun, will proclaim a new era of peace 
and good-will, and justice scrupulously 
exact.” 

According to the statement of Mr. 
Francis Rawle of Philadelphia, the Lord 
Chancellor said afterward regarding his 
address: “It is official and is intended 
to be so. It is the declared policy of 
the British Government announced 
through my address to the world. It 
will be published in London before I 
get home, and it will be published imme- 
diately in French, German, Russian and 
Chinese.” 

In accordance with the Lord Chan- 
cellor’s recommendation, no ‘‘cut-and 
dried resolution’’ was adopted, but the 
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Association did adopt, on motion of 
Judge Alton B. Parker, a resolution 
approving the plan of fitly observing 
the approaching centenary of peace be- 
tween Great Britain and the United 
States, a committee of five being 
appointed to co-operate with the 
Joint International Committee already 
in existence in arranging the celebra- 
tion. 


Mr. Kellogg’s Paper 


Mr. Frank B. Kellogg, the president 
of the Association, made in his paper 
on “Treaty-Making Power,” a strong 
argument in support of the supremacy 
of the treaty-making power of the 
United States over conflicting legisla- 
tion adopted by the several states. He 
reviewed the historical development of 
this principle, and considered at some 
length the decisions of the Supreme 
Court in which it has been involved. 
He went a bit too far in maintaining 
that Congress possesses a plenary power 
to legislate upon subjects of an inter- 
national character — in saying that while 
it may well be the policy of the federal 
government to leave the regulation of 
the rights to engage in business and to 
own property to the states, and that 
while there are many subjects “‘which 
it might be found inexpedient for the 
government to control by treaties with 
foreign nations,” nevertheless ‘‘the power 
exists, and whenever in the judgment 
of the President and the Senate it be- 
comes necessary for the federal Govern- 
ment to exercise this prerogative, it is 
undoubtedly conferred by the Con- 
stitution.”’ The federal Government un- 
doubtedly possesses the right to remove, 
by treaty, disabilities of any kind im- 
posed by the state of California on 
aliens which are not borne by native 
citizens of that state; but it could not 
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confer special privileges with regard to 
the holding of land or ownership of other 
property, so as to favor aliens more 
than native citizens, without dealing 
with a matter that would be an improper 
one for international negotiation and 
without exercising a larger prerogative 
than the Constitution recognizes or per- 
mits. The point which Mr. Kellogg 
wished doubtless to emphasize, namely 
the power of the federal Government to 
exempt by treaty the Japanese from 
the operation of laws aiming at dis- 
crimination against them, was well 
taken. Mr. Kellogg made it clear that 
he was not advocating indiscriminate 
admission of alien races to all the rights 
of native citizens. What he did empha- 
size — and it was well that it should 
have been so clearly emphasized in con- 
nection with our recent dispute with 
Japan — was that subjects of this sort 
are properly to be approached solely as 
national questions, and not as subjects 
for independent state action. 


A Sound Judiciary 


One of the most gratifying features 
of the meeting at Montreal was the 
action of the distinguished former Presi- 
dent of the United States in throwing 
the weight of his great influence, on the 
occasion of his first notable appearance 
in public after leaving the White House, 
into the cause of an appointive judiciary 
with a life tenure. Mr. Taft’s paper 
was chiefly notable as reflecting general 
conditions among the American judi- 
ciary, which came within his observa- 
tion during his four years’ service in 
Washington, and for the lack of reserve 
with which he now felt free to express 
his estimate of the judiciary of those 
states wherein the elective system ob- 
tains. Consequently, the paper was so 
enriched by reflections based upon direct 
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observation that no charge of triteness 
could be brought against it. It con- 
tained a moderate, impartial estimate 
of the relative merits of an appointive 
and an elective judiciary, which must 
have elicited hearty approval from law- 
yers not only in states where the appoin- 
tive system prevails, but from perhaps 
a majority of the others who heard it. 
It was none the less valuable for some of 
its minor suggestions as to how the char- 
acter of appointive judges may be im- 
proved, and as to what particular short- 
comings the federal judges especially 
need to be on their guard against. 

Judge Taft’s views were fortified by 
the adverse recommendations of the 
Committee on Jurisprudence and Law 
Reform on the subjects of short judi- 
cial tenure and popular election of 
judges. 

That popular indifference toward the 
fundamental principles enunciated by 
Judge Taft and the dangers of the Judi- 
cial Recall are easily underestimated 
was made clear by the Committee to 
Oppose the Judicial Recall, which has 
distributed a great deal of literature on 
the subject during the past year and 
has waged as active a crusade against 
the panaceas as it could with facilities 
at its command. Besides being adopted 
in Oregon and California by constitu- 
tional amendment, the recall of judges 
has been made a constitutional provision 
by Arizona and Nevada. Kansas and 
Minnesota have voted to submit it as a 
constitutional amendment for adoption 
by the people. Colorado has adopted 
constitutional amendments for both the 
recall of judges and the recall of judicial 
decisions. But “‘it is a mistake to assume 
that the agitation has not become a 
serious one east of the Mississippi. It 
has already grown up strong, although 
without as yet sufficient strength 
for adoption, in the legislatures of 


Wisconsin, Illinois, Ohio, and other 


states.” 
Procedural Reform 


The Association, which is doubtless 
the most active agency in the country 
at work for the improvement of judicial 
procedure, shows that notwithstanding 
legislative apathy it is pressing steadily 
onward toward the goal. The most im- 
portant project now being promoted by 
the Association is the needed reform of 
procedure on the law side of the federal 
courts. This matter first came up at 
last year’s meeting, when the Com- 
mittee on Judicial Administration and 
Remedial Procedure reported favorably 
on Thomas W. Shelton’s resolution look- 
ing to the passage by Congress of legis- 
lation empowering the Supreme Court 
to formulate and promulgate a uniform 
model system in the same way as has 
been done for the equity side of the 
federal courts. The Association then 
created a new committee, known as the 
Committee on Uniform Judicial Proce- 
dure, to work for the passage of this 
legislation. This committee, of which 
Mr. Shelton is chairman, now reports 
that the proposed legislation has been 
introduced in Congress. 

But the committee has not been satis- 
fied to look solely to Congress for im- 
provement in this direction; it has 
chosen this year to bring the subject 
directly before the state courts, by 
inviting the presiding justices of all the 
highest state tribunals to meet with it 
at Montreal with the object of bringing 
about “uniformity in judicial procedure 
among the states through fixed inter- 
state judicial relations just as there are 
now fixed interstate commercial rela- 
tions.’”’ The result was the convening 
of one of the most impressive and unique 
assemblies ever brought together. This 
conference of presiding justices, the first 
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of the kind ever held, was made a per- 
manent feature of the annual sessions 
of the Association by vote, and will be 
known in future as the Judicial Section. 

Mr. Shelton, in addressing the con- 
ference, urged in a striking manner the 
substantial good that may come out of 
these judicial conferences. Helplessness 
on the part of judges, in the face of the 
legislative restrictions by which their 
hands are tied, has too often, he said, 
been mistaken through ignorance of the 
public for indifference and even deliber- 
ate wrong. The judges need to be 
freed by Congress so that they can 
work out the details of procedure with- 
out interference, and Mr. Shelton made 
it clear that the time has come when 
the judges should place the responsi- 
bility clearly on the shoulders of the 
legislative authority, recognizing that 
patient acquiescence on their part has 
ceased to be a virtue and has become a 
public menace. Lawyers throughout the 
country, said Mr. Shelton, have accepted 
the American Bar Association’s program 
and agreed that the Supreme Court 
should be permitted by Congress to 
work out the problem. ‘There is no 
more use for differing court procedure 
amongst the states than for the use of 
differing languages.’’ Mr. Shelton hoped 
the same benefit would be secured 
through friendly exchange of views by 
the judges of the various states as has 
come about in commercial intercourse 
between states; he hoped for a fixed 
system of interstate judicial relations 
similar to that of interstate commerce 
relations, and for a growing comity in 
the decisions of courts similar to that 
expressed in the uniform statutes thus 
far adopted by the states. 

The creation of the Judicial Section 
opens up new prospects and opportuni- 
ties of fruitful activity, and relieves the 
monotony of the annual declaration of 


committees that Congress has failed to 
enact the bills urged by the Association, 
Three such bills advocated hy the 
Special Committee to Suggest Reme. 
dies and Formulate Proposed Laws to 
Prevent Delay and Unnecessary Cost 
of Litigation have again failed of pas. 
sage this year, though each has passed 
one house of Congress. The Technical 
Error bill, after being urged upon the 
attention of Congress year after year, 
still fails to receive the favorable atten- 
tion to which its importance enti'les it. 
The committee is able to point to hope- 
ful developments in separate states, as 
it did last year, in the direction of limit- 
ing appeals based on technical error, 
but Congress persists in an attitucie that 
becomes harder to justify each year, 
The committee, which has long sought 
means of alleviating the evil of unneces- 
sary appeals and new trials, also finds 
the situation presented by. the decision 
of the United States Supreme Court in 
Slocum v. New York Life Ins. Co. (38 
Sup. Ct. Rep. 523, see 25 Green Bax 274) 
remarkable, in view of the fact that 
there is no requirement that notice of 
a hearing involving the construction of 
the Constitution must be given to the 
Attorney-General, and a decision may 
be rendered on a constitutional point of 
great importance without any oppor- 
tunity for argument on briefs. Mr. 
Wheeler, the chairman of the com- 
mittee, in asking the Supreme Court 
for a rehearing of this case several weeks 
ago on behalf of the Association, then 
declared the granting of new trials in 
cases where it was decided as matter of 
law that either party had the right to 
judgment to be “one of the greatest 
abuses in the administration of justice.” 
The committee has long advocated the 
entering of proper judgment on appeal 
without reversing and sending the case 
back for a new trial. 
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The committee also made the report 
that the Law and Equity bill, which has 
had the support of the Association since 
it was drawn by the committee in 1911, 
has failed of passage. The bill promotes 
the transfer of suits between the equity 
side and the law side of the federal 
courts. 

The committee took the position two 
years ago that whatever reason may 
have originally existed for limiting the 
right of appeal from the highest state 
courts in cases involving the construction 
of the federal Constitution had ceased to 
exist, and the Association then endorsed a 
proposed bill permitting a right of review 
in the Supreme Court whatever the de- 
cision of a state court as to the consti- 
tutionality of a state statute. This bill 
has aain failed to pass Congress. 

These three bills have again been 
introiuced in the present Congress. 

That the Special Committee is thor- 
oughly alive to its responsibility is 
proved by its serious consideration of a 
number of important subjects, espe- 
cially the judicial construction of wills 
during the life of the testator, the ser- 
vice of process by mail, enlargement of 
the powers of courts of equity to enable 
them to give real effect to their decrees, 
the preservation of the right of the fed- 
eral courts to stay proceedings in state 
couris, and the maintenance of their 
power through injunctions unimpaired 
by any class exemption in favor of labor 
unions. 


Symposium on Procedure 


A symposium on “The Struggle for 
Simplification of Legal Procedure,” in 
which three distinguished speakers joined, 
was an interesting feature of the meet- 
ing at Montreal. It was opened by 
Federal Judge William C. Hook of 
Kansas, whose subject was ‘Some 
Causes.” The keynote of Judge Hook’s 
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paper is to be found in the motive from 
which sprang the remark he quoted 
from Hilaire Belloc: ‘“‘The Professor of 
Psychology was a learned man, and his 
sense of reality was not always exact.” 
Thus lawyers need to cultivate a fine 
sense of the realities of life, they need 
to avoid the prolixity and subtlety to 
which their profession predisposes them 
in an age of such complicated mechan- 
ism as our own. ‘The true critic, the 
one who does not boil at too low a 
temperature or see red, who regards 
the good beneath the evil and would 
cure, not destroy, has a useful and im- 
portant place in society and his lash 
must sometimes cut to affect a hardened, 
customary wrong. I speak of the criti- 
cism which is impersonal. ... It is 
but fair to say that some of the criti- 
cisms of the judiciary are due to h 
misconception of their appropriate func- 
tions. In the army of progress they 
should not be scouts far in advance to 
explore the way, nor on the other hand 
should they ride in the rear with the 
sutlers to whom permanent rest is profit 
and enjoyment. But when ground is 
gained by the great body and occupied, 
there are law and order and the seats of 
justice.” 

The true nature of private property 
as an institution ordained for the com- 
mon welfare was recognized in the second 
paper of the symposium, read by Judge 
N. Charles Burke of the Maryland 
Court of Appeals, on ‘‘Legal Procedure 
and Social Unrest.’’ The economic war- 
fare of the present time, he said, is 
waged between the two opposing camps 
of excessive individualism and socialism. 
The relations between capital and labor, 
he said, are a moral question primarily, 
the solution of which must be based on 
an application of principles of justice. 
The principal causes of the present injus- 
tices which have been inflicted upon the 
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masses were defined as arising (1) from 
the relations of the public service and 
industrial corporations to the national 
and state governments, (2) from the 
employer's attitude with respect to wages 
and living conditions of the laborer, 
and (3) from the unsuitableness of the 
common law doctrine of master and 
servant with respect to work accidents. 
“‘A recurrence to fundamental principles, 
and the application of those principles 
to existing facts, will aid in the solution 
of many difficulties.” 

The third speaker, William A. Blount 
of Florida, considered ““The Goal and 
its Attainment.” Mr. Blount was felici- 
tous in his remarks about those lawyers 
who, like men of similar attitude in 
politics, social and economic, are to be 
classed neither as stand-patters nor as 
progressives, who neither think that 
whatever is is right nor that whatever is 
is wrong. This class, properly referred 
to as “thus far undesignated by any 
popular epithet,’’ Mr. Blount called the 
“progressive conservatives,’ who “garner 
from the past and the present the best of 
grain, and make of it grist for the better- 
mient of the future.”” To say that these 
“now constitute the great body of the 
American bar” seems to have been an 
over-confident assertion. But even 
though good exponents of the type 
may be in a minority, the general 
type, broadly speaking, may widely 
prevail. 

In connection with pleading, said Mr. 
Blount, “the marvel is not how little, 
but how much, has been done in the 
way of simplification and expedition.” 
In this field “‘we have in large part left 
to the age behind us the niceties of dis- 
tinctions and differences, the subtleties 
and keennesses which deterred, and fre- 
quently interred, justice.” But this 
simplification of pleading implies a sacri- 
fice of accuracy to speed, and has re- 
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sulted in greatly increasing the inability 
of the jury to distinguish between and 
separate issues and to apply the law to 
them. Mr. Blount’s paper was largely 
concerned with the importance of this 
problem of so improving procedure as to 
restrict the issues to be found by the 
jury and in this way to expedite legal 
actions. The popular criticism of the 
appellate courts for their decisions upoa 
technicalities are largely due, the speaker 
pointed out, to the presumptions which 
the system of jury trial requires to be 
made. Judges should be empowered, 
said Mr. Blount, to work out the <etails 
of procedure in rules of court, «nd if 
there should be uniform federal practice 
the states would practically conform 
their practice to the federal standard 
throughout the Union. But after all, 
concluded Mr. Blount, the effectiveness 
of procedure depends upon the assiduity 
of bench and bar; “pleading and prac- 
tice are but the reins with which the 
courts drive the lawyers, and if the 
horses be sluggards, and the drivers 
slumberers, then the traces sag and the 
causes drag.” 


Uniformity of State Laws 


The movement for the uniformity of 
state laws was shown to be making 
satisfactory progress; the Committee on 
Uniform State Laws was able to tell the 
Association that it had discovered signs 
of a wide-spread and _ thoroughgoing 
awakening, as indicated by the attitude 
of Governors and legislatures. During 
the past year there have been about 
twenty-five instances of the adoption 
of the standard uniform acts. The Nego- 
tiable Instruments act is now in force in 
forty-six jurisdictions, and the Ware- 
house Receipts act in thirty, while the 
other acts have been adopted in num- 
bers of states corresponding to the 
periods that have elapsed since they were 
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originally drawn. The Association, while 
supporting the numerous acts which the 
committee has approved, this year en- 
dorses a new act, that designed to pre- 
vent persons from evading laws pro- 
hibiting marriage by marrying in other 
states, having been approved by the 
Commissioners on Uniform State Laws 
at Milwaukee last August (see 24 Green 
Bag 474). 

The committee laid emphasis in its 
report on the need of uniform decisions 
in cases under uniform statutes and 
urged every member of the Association 
to use his influence toward this end. 
A similar point was made by Charles 
Thaddeus Terry, in his address as presi- 
dent of the Commissioners on Uniform 
State Laws. The twenty-third annual 


conference considered, among the great 
number of subjects presented by the 
numerous uniform acts already drafted 
or under consideration, proposed amend- 


ments to the Negotiable Instruments 
act which were advocated by Professor 
Williston. The Conference voted down 
all amendments, however, acting on 
President Terry’s recommendation as 
to the need of securing uniform judicial 
interpretation of uniform laws. 

The Conference gave re-iterated con- 
sideration to the two proposed uniform 
Workmen’s Compensation acts, one com- 
pulsory, the other elective, the first drafts 
of which were presented at last year’s 
meeting. The plan was approved of 
offering the twenty or more states which 
have not yet enacted any laws on this 
subject an opportunity to adopt uni- 
form statutes. This subject was also 
considered in the Association by a special 
committee which presented its recom- 
mendations as to the essentials of a well- 
drawn Workmen’s Compensation act 
based on the compulsory principle. 

The Committee on Commercial Law 
is also interested in the uniform state 
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laws movement, and reported that it 
had again introduced into the Senate 
the Pomerene bill, based on the Uniform 
Bills of Lading act. This act is in force 
in ten states, but the courts have held 
that under existing federal legislation 
the state bills of lading laws cannot apply 
to transactions of interstate commerce. 

The adoption of uniform insurance 
laws is the goal toward which the Com- 
mittee on Insurance Law is setting its 
face. The Committee has been author- 
ized to co-operate with the Senate and 
House committees of Congress in the 
District of Columbia, in the preparation 
of an insurance code for the District of 
Columbia. When the draft of this code is 
approved by the Association, it will serve 
as a model statute for the several states. 


Legal Education 


The address of Walter George Smith, 
chairman of the Section of Legal Edu- 
cation, embodied a timely plea for the 
inculcation of high professional ideals in 
the teaching of law and for increasing 
the attention devoted to the moral 
character of the applicant for admission 
to the bar, now that the question of 
proper intellectual preparation for the 
bar is nearing its solution by reason of 
the interest and approval widely aroused 
by the proposed standard rules for admis- 
sion. As hereafter the great majority 
of law students “‘will carry into practice 
after admission the ideals they have 
imbibed in the class rooms of the law 
schools, a responsibility is imposed upon 
the individual professor to impress them 
with the primary duty of making ethi- 
cal considerations of primary impor- 
tance. .. With such faculties as 
American law schools now possess, we 
need have no fear that together with 
the best technical training, every effort 
will be made to impress the students 
with noble professional ideals.”’ 
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The importance of inquiry into the 
moral character of applicants for ad- 
mission to the bar was likewise empha- 
sized by Clarence A. Lightner of Michi- 
gan, who addressed the Section. He 
thought that the mental preparation of 
applicants had been brought up to a 
quite sufficient level at the present time, 
generally speaking. “If these standards 
should be raised, it is along the lines of 
general education rather than of techni- 
cal learning.’’ Moral character is of 
more consequence at present, he said, 
to the bar and to the public at large. 
The moral standards of the bar com- 
pare unfavorably with those of the 
medical profession, and the candidate 
for admission gains a wrong impression 
of the requirements of the lawyer’s voca- 
tion from the mistaken emphasis laid 
on fidelity to the client. In the medical 
profession this relation of fidelity to the 
client is taken for granted and is not 
talked about. The medical profession 
does, however, claim commendation for 
itself for its eminent services to the 
public at large. “It results therefrom, 
at least in large part, that medicine, 
with its record of service, is the most 
popular profession with the general pub- 
lic, while the bar, living chiefly for itself 
and its clients, has become the most 
unpopular. . . . When analyzed, it is 
difficult to understand why the lawyer 
should ask for commendation for loyalty 
to his client. That is an easy virtue.”’ 
The difficulty of devising and applying 
a satisfactory character test for appli- 
cants for admission was discussed at 
some length. The various methods now 
in use in different states depend for their 
efficacy upon the force of the personality 
that is doing the work, and too often 
the work is done in a formal or perfunc- 
tory spirit. “Perhaps at this time it 
may not be practicable, may not be 
wise, to refuse admission to an applicant 
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on other grounds than those that would 
justify his disbarment, if already ad- 
mitted. Consider, however, what 2 long 
step forward even this standard would 
mark.” 

“The Control Exercised by the Inns 
of Court over Admission to the bar in 
England” was described by Wilfred 
Bovey of Montreal in a paper reac! be- 
fore the Section of Legal Education. 
The independent position of the Inns of 
Court in relation to the Governmen: was 
clearly brought out. England is remark- 
able for this system of a bar whose pro- 
fessional standards and requirements for 
admission are relinquished by the civil 
authority to the supervision of private 
agencies. Mr. Bovey characterized the 
Inns as “perhaps the most conserviitive 
institutions in an_ ultra-conservative 
country.” 

Judge Taft likewise addressed the 
Section, on “The Social Importance of 
Proper Standards for Admission to the 
Bar’; and Dean E. R. Thayer of Har- 
vard Law School discussed ‘Law Schools 
and Bar Examinations.” 

Edson R. Sunderland of the Univer- 
sity of Michigan asserted before the 
Association of American Law Schools 
that the schools had “never taken hold 
of procedure in a thoroughgoing and 
comprehensive way. ... No school 
teaches procedure under that name. 
Few teach it at all.... The law 
schools have been too unsystematic with 
their whole procedural program. They 
have considered procedure courses as 
an unscholarly necessity —a form of 
surrender to popular demands.”’ 

The report of the Committee on 
Standard Rules for Admission to the 
Bar, presensed by Lucien H. Alexander, 
embodied a draft of rules as outlined in 
sixteen main principles. These prin- 
ciples were first evolved in the report of 
the committee in 1911, when action was 
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postponed. The report met a like fate 
this year, action being deferred. until 
1914, but with the recommendation that 
the committee then present a final draft 
which might at that time be adopted. 


Bill-Drafting 


The Special Committee on Drafting 
Legislation submitted an important and 
able report, in which three essential 
requirements of a legislative bill-draft- 
ing service were thus formulated: (1) 
The reference service should be so organ- 
ized and operated as to be directly 
contributory to the drafting service; 
(2) both the reference and the drafting 
service should be so organized as to 
secure permanancy of tenure; and (3) 
where the available force is not large 
enough to give expert assistance to all 
bills introduced, preference should be 
given to administration bills, that is, 
bills advocated by the President or 
Governor, commission bills, and com- 
mittee bills, in the order named. The 
committee took occasion to point out 
the lack of any book in the English 
language discussing in the light of admin- 
istrative and judicial experience the 
legal ways and means by which a given 
legislative policy can be rendered effec- 
tive. The committee took the position 
that the Bar Association should lend its 
influence toward the production of such 
a manual, and submitted in an appendix 
a list of topics to be covered in such a 
work, with a request that the Associa- 
tion continue the committee with in- 


structions to prepare a manual of this 
kind for submission to the Association. 
The Association adopted resolutions to 
give effect to this project and to express 
its approval of the principle of bill- 
drafting and reference services. 


A Patent Court 


The proposal for a United States 
Court of Patent Appeals, favored by 
the Committee on Patent and Copy- 
right Law for several years, and again 
endorsed by the Association, was re- 
iterated this year, the committee renew- 
ing its objections to giving the jurisdic- 
tion of such a tribunal to the Com- 
merce Court. That there would be 
business enough to occupy a separate 
court of five judges is evident, says the 
committee, from statistics received from 
the nine federal circuits, which show 
that in the first circuit the patent cases 
take up one third of the time of the 
court, in the seventh one fourth, and in 
the eighth one fifth. 

Ex-President Taft was elected presi- 
dent of the American Bar Association at 
the close of the annual meeting. Hollis 
R. Bailey of Boston heads the executive 
committee. Other officers elected were: 
Secretary, George Whitelock, Baltimore; 
treasurer, Frederick E. Wadhams, Al- 
bany, N. Y.; executive committee, Hollis 
R. Bailey of Boston, Aldis B. Brown of 
Washington, William H. Burgess of El 
Paso, Tex., John H. Voorhees of Sioux 
Falls, S. D., and William H. Staake of 
Philadelphia. 

















What the Public Criticizes in the Bench and Bar' 


By JuDGE WILLIAM C. Hook 


UNITED STATES CIRCUIT COURT OF APPEALS, EIGHTH CIRCUIT 


O MUCH of political and public 
policy is involved in the work of 
our courts that the most illogical man 
in the world is the judge who resents or 
is impatient of criticism or general dis- 
approval of his judicial acts. He should 
welcome the outside view and take an 
inventory. Observe Plato who, when 
told that the boys in the streets laughed 
at his singing, replied: ‘Then I must 
learn to sing better.’’ The next illogical 
man is the lawyer who inconsiderately 
aids and upholds the judge. The confi- 
dence, respect and esteem of that great 
body of men from which the Bench is 
recruited should be earned with effort, 
not given lightly or perfunctorily. It is 
the duty of each to be helpfully correc- 
tive of the other. It is but fair to say 
that some of the criticisms of the judi- 
ciary are due to a misconception of their 
appropriate functions. In the army of 
progress they should not be scouts far 
in advance to explore the way, nor on 
the other hand should they ride in the 
rear with the sutlers to whom permanent 
rest is profit and enjoyment. But when 
ground is gained by the great body and 
occupied, there are law and order and the 
seats of justice. The complaints of the 
impatient and the tardy must be en- 
dured. Demands will be made to which 
a judge must not yield; to others he 
should yield quickly. .. . 
I will set down some of the things that 
are said of us, not as my own, for I am 


1Extract from Judge Hook's paper on ‘‘The 
Struggle for Simplification of Legal Procedure: 
Some Causes,’ read at Montreal before the Amer- 
ican Bar Association. 


in no position to say them. If greatly 
pressed I fancy I would have to plead 
guilty to some and would fear convic- 
tion of others. They crowd the books, 
the periodicals and the newspapers of 
the day and are talked about in the 
common highways. In part, they relate 
to substantive law more than to proce- 
dure, but all, whether true or overc:rawn, 
are contributing causes of the movement 
to make the administration of the law 
more simple, direct and efficient. It 
is said : — 

That judges, and also lawyers though 
in less degree, lack human sympathy; 
that the substance of the human inter- 
ests they deal with is subordinated to 
the abstractions they make of the prin- 
ciples of the law; that they especially 
fail fully to comprehend the spirit of 
efforts for social and industrial bctter- 
ment and when statutes come forth 
they are regarded as strange births, 
whose missions are not understood; and 
that they do not keep both hands 
warmed at the fire of life. 

That they are generally in opposition 
to progress and improvement. The 
Bench and the Bar are among the great 
conservative elements of the country. 
The influences of their calling make 
them so. Wisely ordered, conservatism 
in the sense of thoughtful carefulness is 
a virtue. It tempers undue speed, gives 
time for reflection and makes advance- 
ment sound and enduring. But oppo- 
sition to all change is an evil. It is a 
serious evil when it attempts to thwart 
or shunt change that has been legislative- 
ly enacted; and that is sometimes cone 
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by saying a statute is against common 
right and must be strictly construed, or 
by reading it on the common law as 
though the common law were a permeat- 
ing, ever-present restraint. It has fre- 
quently been said that the Field Code 
of 1848 in New York was judicially put 
to death in those ways. There is sig- 
nificance even in the very title of the 
subject of our discussion. The move- 
ment for simplification of procedure is 
termed a struggle. 

That they blindly and irrationally 
worship at the shrine of precedent. Of 
course the law must be uniform, today 
as yesterday, and for John Doe as for 
Richard Roe, for that is of the very 
essence of justice. Otherwise the life, 
liberty and property of the citizen would 
not be safe. But the mental accumu- 
lations of the past are not always sound 
or always authoritative; sometimes a 
precedent embalms an error instead of 
a principle. If the lowliest magistrate 
of first instance should deliver an un- 
sound opinion on a new question in law 
and it should get into the reports it 
would likely act like a snag in a stream 
which slowly gathers increment and 
finally splits or turns awry the true and 
natural current. Frequently courts 
reach conclusions with expressed reluc- 
tance and debit them to precedent; 
and lawyers regard a cause well-nigh 
won on finding a case or two to cite. 
On many clear-cut propositions there 
are two opposing columns of authority 
and sometimes height ranks with quality 
—occasionally they are found in the 
same court of last resort. Unhappy but 
unconscious turns of judicial phrase are 
followed into error, and careless state- 
ments of settled principles produce an 
evil brood. 

That they deal in technicalities, and 
exalt the hidden meanings. Nice differ- 
ences are discovered and subtle distinc- 


tions are drawn. Deviations from little 
rules of practice are urged and adopted 
and assume an unmerited importance. 
Simple statutory remedies intended as 
helpful and cumulative are construed 
as exclusive, and, the field of operation 
being ill-defined, new and dangerous 
perplexities are created. Though statutes 
may be framed rather roughly or coarsely 
for the practical affairs of life, they are 
taken into a cloister for metaphysical 
analysis. Ever since the earnest, truth- 
seeking lawyer tempted Christ with 
questions the plain and simple things 
have been looked at doubtingly. Is not 
more meant than meets the eye? So 
it is that what are called “jokers” in 
legislation are so readily sought for, 
found and established. Fairly obvious 
language is given shrewd and distorted 
twists. An instance of this is told: An 
indictment charged that the accused 
“did unlawfully obtain from J. D. his 
money,” etc. It was most earnestly 
argued that the indictment was fatally 
defective because according to the words 
employed the money may have belonged 
to the accused himself. That was a 
case where ancient usage failed of observ- 
ance. On February 3, 1660, Samuel 
Pepys, who was not a master of English, 
but whose rugged sentences are easily 
understood, noted in his diary the fol- 
lowing: ‘In the meantime we sat study- 
ing a Posy for a ring for her which she 
is to have at Roger Pepys his wedding.” 
Many a judge upon the bench has lis- 
tened to able, ingenious, subtle argu- 
ments and yet heard through the open 
windows the roar of traffic in the street 
below, where were thousands to be 
affected and none to understand. And 
when opinions come down. we hear it 
declared that comment on the results 
will be withheld until they are closely 
studied. Sometimes both sides win; one 
practically, the other theoretically. 
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That prolixity is the great besetting 
sin. Directness and simplicity are found 
only in the lower walks. A merchant su- 
ing a delinquent customer simply files his 
account with a near magistrate. Every- 
body understands what he means by his 
bill of particulars — that the debtor at 
the times specified bought the goods de- 
scribed at the prices set forth, and that 
the bill is due and he fails to pay. But 
if the amount is considerable and the 
merchant employs a member of the bar 
to bring action in a higher court, what 
happens? No inferences or implications 
obtain in that higher atmosphere of 
learning and experience, a place where, 
if ever, they should. So in drafting his 
pleading the lawyer drives a substantive 
and six and by a plentiful use of “‘saids’”’ 
and ‘“‘aforesaids” he distinguishes the 
parties from all other persons living or 
dead and describes the subject-matters 
as accurately as if attached as exhibits. 
A simple bill in equity for the foreclosure 
of a mortgage, instead of being in a few 
brief paragraphs telling the story as it 
would be told amply and intelligibly in 
a book or newspaper, is crowded with 
surplusage and repetition. The case 
goes to an appellate court on a record 
that might be tithed to advantage. 
There was a case, an ordinary criminal 
case in which the record covered more 
than three thousand printed pages, of 
which the assignments of error took 
more than four hundred. Besides, there 
were over eight hundred pages of printed 
briefs. The opinions of the courts? 
The books speak for themselves. It is 
said that the law, the real law, is being 
swamped. It is common remark that 
the ablest lawyers draft the most concise 
pleadings, submit the briefest briefs and 
make the shortest arguments. There are 
geniuses among them who think and 
act that way. They go, as it were, 
straight through the tangled forest, with 
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an instinct for direction. Others reach 
the same end, but what a tortuous trail 
they leave! Acute perception bent upon 
the ground notes the small dispensable 
things. Prolixity is also the easy path 
for tired and uncertain minds. To a 
judge with whom I am most familiar it 
came from a disposition to pedantry, 
Early in his judicial career he deter- 
mined that in writing opinions he would 
pursue the legal principles involved to 
their upper reaches, even to their foun- 
tain heads, and also survey the country 
roundabout so that, besides some little 
personal renown, no subsequent traveler 
could lose his way. He found his indus- 
try was not appreciated and that where 
the work went beyond the needs it was 
frequently inaccurate. And then one 
day he read of the functionaries in India 
who wrote “thirty-page judgments on 
fifty-rupee cases,” and the author 
added, ‘“‘both sides perjured to the 
gullet.”” But prolixity had become almost 
a fastened habit. 

All candid men will agree that for 
reproach our criminal procedure is in a 
class by itself. It would be humorous 
were it not tragic. Some of us flatter 
ourselves that our procedural eccen- 
tricities are due to a tender solicitude 
for life and liberty and that it is better 
that the many escape justice than that 
the one innocent suffer, forgetting the 
while the rational tests and standards; 
and that society, having its rights also, 
has admonished by the frequency with 
which it has roughly shown distrust of 
criminal justice judicially administered, 

All of us have heard these things, and 
others, in various forms. To ignore 
them is neither wise nor consistent with 
duty. To be rid of such as have real 
foundation would make for happiness. 
To the glory of the profession which has 
in charge so much of the temporal inter- 
ests of men the baser charge of infidelity 
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to trust is never made against it. That 
is the important thing; all else are 
merely curios gathered on the voyage. 


Its members have charity, too, for they 
do not question the clean right of the 
stone throwers, as perhaps they might. 





Patents and Modern Industrial Conditions’ 


By FREDERICK P. FISH 


OF THE BOSTON BAR 


O form of reward so fits the achieve- 

ment, is so productive of advan- 
tage to the community, and is attended 
by so few disadvantages as the grant 
to an inventor of a monopoly of his 
invention for a limited time. While 
many other forms of reward have been 
suggested (such suggestions were made 
at the convention which adopted our 
national constitution), they have no- 
where been adopted as part of the 
machinery of society. Everywhere some 
form of exclusive control for a limited 
time has been recognized as the best 
way of dealing with the matter. 

The encouragement of patent pro- 
tection does not alone stimulate the 
inventor to intellectual effort; it excites 
to strenuous effort a long line of inter- 
mediaries, capitalists, investors, busi- 
ness administrators, licensees and users 
who work with or under the patent 
and whose co-operation is vitally neces- 
sary that the invention may not be 
confined to a paper description, but may 
actually get into use. 


Inventors Helpless Without Patents 


Nowhere can it be worth while to 
invent, unless there is opportunity for 
utilizing inventions if made. An ade- 


1Abstract of address delivered September 2, 
1913, before the American Bar Association at 
Montreal. 


quate patent system gives to the inven- 
tor, who as a rule never could himself do 
anything with his invention, something 
that is tangible and of value, which he 
can transfer, in whole or in part, to the’ 
business enterprises which alone can 
make the invention of value to the com- 
munity. Inventors, and business men 
who develop inventions and introduce 
them to the service of man, to exactly 
the same degree and for the same rea- 
son are stimulated by the protection 
afforded by a patent, to efforts which 
they would never otherwise make. Each 
class would be helpless without the other. 
It is only when both are encouraged and 
protected, as they are by the grant of a 
patent, that the progress of the useful 
arts is promoted. Even if the invention 
meets a real demand, there is frequently 
the opportunity and occasion for the 
expenditure of a vast amount.of money 
and of the greatest intelligence and 
energy on the part of those who are 
introducing it into use before commer- 
cial success can be attained and 
always there is the chance of utter 
failure. 


Superiority of American Patent System 


The standards and rules imposed by 
foreign patent laws as to working inven- 
tions, and as to the grant of compul- 
sory licenses, are and must be purely 
arbitrary. No man who is inclined to 
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invent or to promote invention can be 
sure that any particular invention will 
not be one of a class that is necessarily 
rendered unprofitable because the law 
fails to give him a free field for effort 
during the term of the patent. 

The simple provision of the United 
States patent law that after the grant 
of his patent the patent owner shall 
control the invention absolutely for a 
short but definite term, having no more 
payments to make and no fear of inter- 
ference from competitors during the 
term, gives to our people a far greater 
stimulus to invention than does the law 
of any other country. 

Today there are not only a very large 
number of men struggling with inventive 
problems or who are on the lookout 
for the opportunity to invent, but the 
effort has been systematized to a large 
extent in accordance with the scien- 
tific principles upon which modern busi- 
ness is carried on. With the large 
enterprises of the country, invention is 
as much a part of the systematic organi- 
zation of the business as manufacturing 
or selling. Intelligent men are em- 
ployed to determine the problems of 
the business and to find in what direc- 
tion improvements should be made that 
there may be extension into new fields, 
increased production, greater economy 
or animproved product. Highly trained 
engineers and inventors attack the prob- 
lems as they are presented and work 
them out in well-equipped laboratories 
where not only technical skill, but 
thorough scientific investigation, car- 
ried on almost regardless of expense, are 
applied to their solution. Meantime, 
as always, individuals, even the most 
humble, are inventing or hoping to in- 
vent. They know that nothing is more 
likely to advance them in wealth and 
comfort than an invention, the oppor- 
tunity for which is wide open before 
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them, reward in proportion to the merit 
of what they may accomplish being 
almost more certain than in any other 
field of human endeavor. 


Progress under American Patent System 


In 1850 the manufactures of every 
kind in the United States amounted to 
$1,019,106,616. In 1880 they had im. 
creased only to $5,369,579,191. In 1910 
they had attained the enormous total 
of $20,672,051,870, an amount equal to 
one-fifth of all the wealth of the United 
States, six times the total money in cir- 
culation, nine times the total gold and 
silver in circulation, twelve times the 
total domestic exports, thirteen times 
the total imports, twenty times as much 
as what would be required to pay the 
national debt, and two hundred and 
sixteen times the value of all the gold 
produced in the United States. 

Between 1905 and 1910 the number 
of establishments engaged in manufac- 
ture increased nearly twenty-five per 
cent, from 216,180 to 268,491. 

The number of employees increased 
nearly twenty-four per cent, from 5,981,- 
939 to 7,405,313. The wages of employees 
increased from $3,184,884,295 in 1905 to 
$4,365,612,851 in 1910, nearly thirty- 
eight per cent. The amount of wages 
paid in manufacturing industries in the 
United States in 1910 amounted to 
nearly two-thirds of the total wealth of 
the United States in 1850, nearly one 
and a half times the total money in 
circulation in 1910, nearly twice the 
amount of wages paid out in 1900, over 
two and a half times the amount of ex- 
ports and nearly three times the amount 
of imports in 1910, four times as much 
as would be required to pay the national 
debt, four and a half times the amount 
of wages paid out in 1880, eighteen times 
the total wages paid out in 1850, and 
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seventy times the total amount of 
money coined in 1911. 


Patent System Imperative Under Present 
Unstable Conditions 

Up to a recent time we have had an 
enormous amount of free land which was 
open to cultivation. This has now been 
practically exhausted. 

The prevailing popular sentiment of 
today and the new laws and new inter- 
pretation of old laws based upon that 
sentiment require a definite readjust- 
ment of business and of business methods 
in all their relations. The process of 
readjustment will surely be one of shock 
to our industries. 

Foreign competition is sure to be 
more serious every year. In our compe- 
tition with foreigners we are hampered 
in many ways. In our cost of produc- 
tion we are embarrassed by the high cost 
of our labor as compared with other 
countries. We have in the past more 
than held our own in international com- 
petition, chiefly because of our superior- 
ity as inventors and in the quick and 
comprehensive adoption of inventions. 
If the process of continuous improve- 
ment is checked, we shall lose this 
advantage and there will be no alterna- 
tive except the destruction of some or 
many of our most important industries, 
or a reduction in the wages and standard 
of living of our workmen. 


More Patent Protection Needed for the 
Future 

There is no longer room for the strik- 
ing advances in agricultural machinery, 
machinery for making fabrics and shoes, 
electrical and other power apparatus, 
machinery employed in the production 
and working of wood and metals and in 
other great departments of industry 


that there was a few years ago. Many 
of the arts are already developed almost 
to the point of saturation. It is not so 
easy as it was to find out how they 
can be improved and to improve them. 
There should be every possible incentive 
to seek out and to develop an incessant 
series of minor improvements which 
may in the aggregate afford great possi- 
bilities of advancement. The latter are 
of a kind that especially requires en- 
couragement, for they do not greatly 
appeal to the imagination and the direct 
returns from any one of them are not 
likely to be large. They are not often 
developed as the result of a happy 
thought. Close and careful study and 
scientific effort carried on persistently, 
systematically and at great expense is 
generally required for them. Agricul- 
ture and the production of food products 
may be revolutionized during the com- 
ing century by chemical inventions. In 
other fields there is room for many great 
and important improvements, which 
cannot be realized unless our patent 
system affords the requisite encourage- 
ment. 


American Patent System Threatened 


The Oldfield Bill that has been re- 
ported by the Committee on Patents te 
the House of Representatives at Wash- 
ington is a most serious attack upon 
our patent system. It restricts the 
patent owner in the manufacture, use, 
sale and license of patented articles and 
under certain circumstances compels him 
to license the invention to any person 
or corporation that requests it. Such a 
requirement would check invention and 
the development of inventions, invade 
the established law of the land, and be a 
national misfortune. 



































The Influence of the Lawyer upon Public Opinion 


By THE EDITOR 


HE opportunity of the lawyer to 
promote the formation of a sound 
public opinion is no new thought, but 
it is a thought which derives new signifi- 
cance from Lord Haldane’s address. 
Such an idea does not assume the exist- 
ence of a bar possessing a monopoly of 
wisdom and supremely adapted to 
mould public opinion, to the exclusion 
of other agencies from a position of 
equal leadership. It does assume, how- 
ever, a bar of high intelligence, worthy of 
taking to itself a large share of the re- 
sponsibilities of leadership, and of exert- 
ing an influence secondary to that of no 
other social force. 

It may be timely, therefore, to inquire 
into the relative strength of some of the 
chief forces moulding public opinion in 
the United States, with the purpose of 
making clearer how the bar stands in 
relation to other agencies, with respect 
both to its opportunities and to its 
qualifications. 

The quality of the lawyer that com- 
monly receives least attention, because 
it is usually taken for granted, is his 
prudence. From the earliest times the 
traditions of his profession have incul- 
cated that virtue, and when a lawyer 
fails to attain the virtue of prudence it 
is not by reason of any defect in his 
training. On the contrary, the rigid 
mental discipline which the study and 
practice of the law work to impose must 
affect even the dullest intellect, and 
this schooling gives the lawyer an 
advantage over other men, in that it 
tends to develop habits of carefully 
determining the value of evidence, of 
cautious analysis of premises before for- 
mulating conclusions, of looking minutely 


into the broad range of complicated 
human transactions, and of clearly ob- 
serving what lies at the foundation of 
social order and inheres in the form of 
institutions. These mental habits con- 
stitute the prudence of the lawyer, which 
is a virtue compounded of caution, 
observation, thoroughness, exactitude, 
and impartiality. If the quality of pru- 
dence, as thus defined, is an attribute 
of the ideal lawyer rather than of the 
ordinary practitioner at the bar, it 
cannot be denied that the possession of 
one or more of these ingredients, in a 
conspicuous degree, is closely associated 
with the lawyer type in the popular 
mind. The definition of course is not 
exhaustive, for it leaves out of account 
many of the distinguishing marks of 
those who attain the higher levels of 
juridical wisdom, but it is explicit enough 
to exhibit the difference between the 
prudence of the lawyer and the prudence 
of the layman, and to show that the 
lawyer has something, in consequence of 
his training, to which the layman cannot 
lay claim in equal degree. 

There is danger, in making any com- 
parisons of this kind, of taking too 
much for granted, of assuming that an 
ideal is more commonly attained than it 
really is. Obviously, also, there are to 
be considered possible advantages, on 
the layman’s side, of freedom from the 
effects of a possibly contracting disci- 
pline, and there is room for an inquiry 
whether the training of the lawyers of 
today, and the influences of their voca- 
tional environment, are free from short- 
comings which may seriously militate 
against the production of a full, well- 
rounded professional wisdom. But need 
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weenter such fields of inquiry? It seems 
sufficient for the present purpose merely 
to make a loose general comparison 
between those two rather hazy abstrac- 
tions, the lawyer mind and the lay 
mind, which gives to the former, in 
the main, a preponderating advantage. 

Of the avenues through which a law- 
yer's influence may be exerted in the 
direct formation of public opinion speech- 
making probably ranks first in actual 
importance, even though writing per- 
haps ought to be treated by the gen- 
eral public as a more effective medium 
of expression. Addresses are apt to be 
widely reported and to reach a much 
wider audience than the immediate 
assemblage. If the lawyer is a ready 
speaker he is likely to make his way into 
politics easily and to possess himself 
with little difficulty of the prestige and 
opportunities for influence which pub- 
lic life affords. Men are much more 
susceptible to the influence of the 
spoken word than to that of the written 
word. Consequently the lawyer is likely 
to find public life more accessible than 
literature, and it must be borne in mind 
that lawyers are frequently good writers, 
so it is not through lack of aptitude that 
they make their power felt in the field 
of public life more than in the realm of 
letters. The chief opportunity of the 
lawyer to influence public opinion is 
through that direct participation in the 
work of government to which he is wel- 
comed. If the opinions of a legislator 
have no appreciable effect on the com- 
munity in general, they usually have 
weight with his own constituents, and 
a chief executive can always get the 
ear of a mass of people. 

It was this influence that the lawyer 
can exert as a factor in public life, both 
upon the people and upon his personal 
associates in the councils of state, which 
Lord Haldane had in mind, but he also 


spoke of a power exercised by the 
lawyer more outside the legislature than 
within it, thus suggesting the numerous 
ways in which a lawyer’s influence may 
be exerted, both through the written 
word and by example and precept in 
the ordinary relations of daily conduct. 
Many of the best popular books on con- 
temporary problems are written by law- 
yers, and even when they find it easier 
to write articles for technical publica- 
tions than for the lay public they may 
be influencing those who possess great 
power in directly shaping public opinion. 
The work of lawyers in the serious dis- 
cussion of vital questions is likely to be 
competent and useful, and they deserve 
to be encouraged to take up literary 
production more extensively. The too 
common view of editors that the public 
does not care for discussion of this kind 
is erroneous. Lawyers would do well 
to seek means of raising the standards 
of the periodical press by giving their 
attention to the thoroughness with 
which it discharges its more important 
functions. 

In the field of public life it will not be 
questioned that lawyers are likely to be 
more influential than other men; for this 
reason the action of a legislature,or its 
failure to act, is often due to the merit 
or fault of its lawyer members —a 
point frequently overlooked. That the 
work of legislation is not better per- 
formed is not, however, a reproach to 
the legal profession, but to the laity, 
which is too ready to permit a wrong 
type of lawyer to gain the ascendancy. 
Till the public is educated to demand a 
better type of lawyer-legislator it is 
hard to see much hope for progress in 
this field, and from whom is the public 
to obtain its inspiration to seek im- 
provement, if not from lawyers them- 
selves? 

We have briefly considered one great 
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agency for moulding public opinion, 
that of public office, an agency which is 
more in the position of an instrument 
than of a rival of the legal profession. 
Let us now turn to one of the chief rival 
agencies, that of the universities. 

Apart from their great function of 
training the youth of the country, the 
universities exert an important influence 
on the intellectual life of the nation. 
They turn out a large mass of scientific 
and literary production every year which 
is not the less influential because it may 
reach only a limited public. The legal 
profession of course has nothing to 
compare with it. The lawyer’s leisure 
for research, when he is qualified to 
undertake it, is limited, and the circu- 
lation of his productions is not facilitated 
by a subsidized press. Leaving out of 
account such university teachers as may 
indeed be characterized as having the 
legal mind, whether they happen to belaw 
professors or teachers of political science, 
economics, sociology, or history, the 
faculties of the universities cannot be 
claimed to possess higher intellectual 
standards and capacities than eminent 
judges and leaders of the bar, and it 
must be confessed that there is much 
writing by lay professors on subjects 
which could be handled more compe- 
tently by lawyers of capacity. It would 
aid in the study of history, and of con- 
temporary social questions, if the legal 
mind could engage more actively in the 
work of university instruction and inves- 
tigation. It is fortunate that there are 
many lawyers not only in the facul- 
ties but also among the presidents and 
governing boards of these institutions, 
who are naturally sensitive to the 
opinions of colleagues within their own 
profession. Perhaps there is the possi- 
bility of the lawyer obtaining an in- 
creased share in the responsibilities of 
university management. 


The Green Bag 


With regard to the universities, the 
dependence of the lawyer upon them 
for intellectual stimulus is far greater 
than their dependence upon him for 
guidance, and any survey of the intel. 
lectual influence of the lawyer which 
left this debt out of account would be 
incomplete. In fact the relation of the 
bar to the universities may be made 
one of more earnest support for their 
higher undertakings, and an intelligent 
bar can do much to promote both: in its 
own ranks and among the genera! pub- 
lic the sort of attitude toward their 
activities that ought to exist. 

Of the remaining agencies none is 
more significant than the daily press, 
which is too often a force retarding 
intellectual progress and actually seek- 
ing low levels. The ablest newsjapers 
are closely in touch with the legal! pro- 
fession and disposed to place their ser- 
vices at its command on proper occa- 
sions. Their editorials are frequently 
marked by the clearness of thought, the 
deliberateness of judgment, of the writer 
who, if not a lawyer, is likely to bea 
man of legal training. The legal pro- 
fession has nothing to fear from the 
influence of the editorial opinions of a 
competent public press, and any moral 
pressure it may exert to correct the 
faults of superficiality and misconcep- 
tion of second-rate newspaper writing 
is sure to be worth while. Lawyers 
who send letters to the press correcting 
false impressions likely to arise from 
the hurried treatment of news, or throw- 
ing light on perplexing public issues, 
are performing a public service and are 
adding to the effectiveness of the papers 
that print such letters. Toward the 
news columns of newspapers, however, 
the attitude of the bar cannot be of the 
same complacency. They may justly 
complain of the ill effects of the tawdry 
sensationalism which obliterates the 
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actual significance of important public 
transactions, such as the kind of report- 
ing that makes a laughing-stock of con- 
scientious and efficient courts, charged 
with the administration of some arti- 
ficial system that furnishes the real root 
of the difficulty, or callously flaunts the 
details of an unimportant and badly 
conducted litigation on the front page 
day after day to the exclusion of more 
important news. They can likewise com- 
plain of the disproportionate space 
allotted to the dissemination of dis- 
torted and erroneous views on public 
questions on the pretext that they are 
printing the “news” of the day. Here 
the bar comes face to face with the 
entrenched habit and usage of news- 
papers, and the force thus exerted 
directly by newspapers which do not 
dare to break away from tradition — 
and few of them do — is not to be over- 
matched by any influence exerted by the 
profession upon public opinion. The 
bar here meets its most formidable rival, 
in the low standards of the press. If 
this foe of progress could be vanquished 
the greatest obstacle to the moulding of 
an enlightened public opinion would be 
removed. The only hope for remedy- 
ing such an evil must lie in the better 
impulses of the press itself, in a move- 
ment originating within the press of the 
country, aiming at a new classification 
of the news worth printing and the 
news not worth printing. But it would 
be a mistake to assume that the influ- 
ence of lawyers on the daily press can 
be only negligible. Editors are open 
to friendly advice from persons who 
seek to point out their mistakes, and if 
it can be demonstrated to them that 
the whole body of the legal profession 
in their cities disapproves of certain 
things, they will be too solicitous of 
public favor to ignore the desires of an 
important section of the public. 


In this survey of the opportunities of 
the lawyer for influencing public opinion, 
opportunities far greater than those of 
the equally noble sister profession of 
medicine, the one disturbing fact that 
stands out before all others is the menac- 
ing power of a deteriorating, demoraliz- 
ing public press, sowing seeds of folly, 
delusion, and misunderstanding through- 
out theland. Perhaps the chief problem 
of the bar should be to subjugate this 
arch-enemy of human enlightenment 
and impress it into the service of the 
higher interests of humanity. We offer 
no suggestion how such an end may be 
rendered attainable. Apart from this 
one unpleasant factor, the opportunities 
of the lawyer to diffuse the light of 
intellectual progress are countless, and 
for that very reason it would be futile 
to attempt more than a cursory and 
incomplete enumeration. Both by ally- 
ing themselves with other beneficent 
agencies and by working alone, both by 
coming before the people and through 
the quiet discharge of professional duty, 
lawyers have it in their power to do 
more, probably, than any other class of 
men, not even excepting journalists, to 
guide American society toward the goals 
of order, justice, and prudence. 

The bar is not a caste apart, but owes 
its virtues and defects to the society to 
which it belongs, and our bar is what 
it is today, is no better and no worse 
today, because it is the creature of 
American civilization. There are limits 
to the progress of any living organ- 
ism beyond the bounds which nature 
has marked out for it. How far our 
American civilization may go can 
be evidenced by no more accurate index 
of its potentiality than the influence 
of an intelligent bar, and that this 
influence seems to be increasing is 
one of the most hopefulsigns of the 
times. 
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Impaneling a Jury in Cook County 


By CORNELIUS JOHNSON 


NE of the judges of the Circuit 
: Court of Cook County, Illinois, 
the other day called the roll of a petit 
jury, and asked for any excuses they 
might have why they should not be 
obliged to sit as jurors at that time. 
Each member, as his name was called, 
responded and had some kind of an 
excuse to give, some humorous and 
some not so humorous, yet sufficiently 
so to keep the whole court room laugh- 
ing. When the judge had called all 
the names, he also laughed and with a 
good-natured smile continued: — 

“The usual story of every panel of 
jurors I have ever called in this city! 
No one wants to serve, and all manner 
of excuses are offered, and some of 
them are really good. Now, if I could 
I’d let you all go, but it is getting near 
vacation and we need all you jurors to 
finish up your business, so I can only 
let a very few of you go. I will begin 
with the best excuse and go down the 
list. 

“First, Nels Erickson. Will you step 
forward? You are the painter and deco- 
rator. 

“Yes, sir, Judge.” 

“Well, this is the time of spring when 
the whole world takes on a fresh coat 
of color and assumes the spirit of joy. 
Your business is to lend a helping hand 
in that. I realize your season for work 
is short and that this is the busiest part 
of it, and that you want to make money 
while you can. I also realize that you 
are much sought after by the house- 
wives and that to keep you away from 
your work would be to disturb much 


of our domestic tranquillity. So I will 
have to let you go.” 

“Thank you, Judge. 
will gladly serve.” 

“Now, the next juror, Michael Flan- 
nigan. You say your mother-in-law 
died?” 

“Yes, your Honor; it was too bad. 
I’d be glad to serve, but I can’t serve 
my country with her dead at home.” 

“No, I suppose not. And you will 
no doubt want to see her buried, so you 
may go.” 

“Next juror, Robert Nicholson. You 
say you have to attend a wedding this 
coming week?” 

“Yes, sir.” 

“Whose wedding is it? How are you 
so interested in it that you really have 
to be there?” 

He blushed and then stuttered, ‘‘It is 
my wedding.” 

“Oh, yours! 


Next spring | 


You will surely have 
to go then. They could hardly get 
along without you. I suppose she is 
waiting for you now, so you had better 
hurry back.” 

“Next, Guido de Angelo. You say 
you are a poor man, married, have 
seven small children to support and that 
four of them are sick with the mumps 
and the measles, and you have to 
have a doctor and food, and can’t 
get along on the two dollars a day that 
the state will pay you toactasjuror?”’ 

“Yes, Judge, all kinds of trouble at 
home.” 

“Well, it looks that way. What do 
you do for a living, and how much do 
you get a day?” 
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“Machinist, and make five dollars a 
day; double for overtime.” 

“Well, the pay is not a good excuse, 
but I think your children. need you 
worse than the state does. It is a 
pitiable thing when the state of IIlinois 
cannot support you and those dependent 
upon you, while demanding your ser- 
vices as a juror. I am going to let 
you go.” 

“John Brown. And your excuse?” 

“Your honor, my wife is in a very deli- 
cate condition and expected to be sick 
now at any time. I must be there.” 

“Yes, you are right about that. If 
that is the case, you may go, and go 
quick. You know the old saying that 
there are two times in a man’s life when 
he ought to be at home. You are un- 
doubtedly coming to one now. Any 
lawyer in the room can tell you when the 
other time is. You hurry home, and 
God bless you.” 

“Next juror, Patrick McGinnis. 
Patrick McGinnis! Isn’t Patrick Mc- 
Ginnis in the court room? Oh, I see, I 
have him marked here as a deaf man! 
Will someone that knows Pat just punch 
him once for me?” 

The whole court room snickered, one 
old shriveled-up man grunted, jumped 
to his feet, hobbled forward to the bar 
and sputtered out, “I couldn’t hear 
your Honor at first.” 

“You say you can’t hear,’ shouted 
the judge. 

“What is that, your Honor?” He 
squinted and raised his hand to his ear 
for an ear trumpet. 

“IT say, can’t you hear at all?” 

“Yes, Judge, I am an old man, but 
not as old as I look. My hearing began 
to fail me, though, long before my age. 
Nigh onto twenty years have I been 
afflicted, Judge.” 

“Well, I think I will have to let you 
go, then,”’ shouted the judge again. 


“Thank you, Judge. Thank you. I 
haven't served for twenty years, and I 
guess I am getting too old to serve now.’, 

The judge watched the old man closely 
as he turned and hobbled away; and 
then in a low tone of voice the judge 
said, ‘It must be a terrible affliction to 
have been deaf for twenty long years.” 

The old man turned his shaking head, 
and in a sympathetic tone of voice said, 
“Yes, Judge; it has been, it —”’ 

“Well, I thought so,”’ blurted out the 
judge. ‘Twenty years is a long time, 
so you'll have to begin right now to 
make up for lost time.” 

Greatly confused, the old man tottered 
and began to plead, “Oh, no, Judge; I 
can’t hear at all — only once ina while, 
when certain sounds strike me just right.” 

“Oh, yes! Well, these sounds will 
strike you all right. We have a new 
generation of lawyers since you last 
served, and if you will take a seat you 
will find you will have no difficulty in 
hearing them.” 

“Now, the next man, Thomas Ryan. 
You are not deaf, but you say you have 
lumbago. How does that affect your 
service as a juror?” 

“Why, Judge, I can’t sit down for 
over a minute at a time. I have to 
stand up or walk all the time.” 

“Well, that is a different proposition 
— really a new one,”’ mused the judge. 
“Ability to sit down is certainly one 
of the greatest qualifications of a juror, 
and I might say, judging from the ver- 
dicts that have been brought in lately, 
it seems as if the jurors have used that 
part of their anatomy more than their 
heads. You certainly are disqualified, 
and you may go.” 

“Now, Jacob Goldstein. What is your 
trouble?” 

“No trouble at all, your Honor; I 
just said I was studying law, and I 
wanted the experience of jury service 
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before I get admitted to the bar, as I 
can’t get it afterwards.” 

“How long have you studied law, Mr. 
Goldstein?” 

“This is the end of my first year, 
your Honor,” he answered proudly. “In 
two years more I will have completed it.” 

“Where are you studying law, may I 
ask?” 

“At the Northwestern University, 
your Honor,” and he proudly thrust for- 
ward his broad chest. 

“It’s no use, Goldstein. To keep 
you on the panel would be a waste 
of the state’s money. Not a lawyer 
in the city would permit you to sit 
on a jury when they find out you 
are studying law at the Northwestern 
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University. They would be afraid you 
would know more law than they, and 
they wouldn’t take a chance on you in 
the juryroom. I will have to excuse you.” 

“‘Now, as to these others: the man 
with a sick wife; the man that runs a 
private bakery in his basement; the 
one that says he hasn’t sound business 
judgment; and the German that can’t 
read or write English; and this Socialist; 
well, in fact, all the rest of you gentle- 
men I will have to hold this time. If it 
were not that we have to have jurors to 
finish up our business, we would let 
you all go.” 

And thus ended the usual return of a 
petit jury panel in the great city of 
Chicago. 
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THE SUPREME COURT AS ABDI- 
CATOR, NOT USURPER 


The Supreme Court of the United States: With 

a review of Certain Decisions relating to its Appel- 
late Power under the Constitution. By Edwin 
Countryman. Matthew Bender & Co., Albany. 
Pp. xxi, 267 + 12 (table of cases and index). ($2.50.) 
BOOK which sets out to subject 

the reasoning of the Supreme Court 

of the United States, in important deci- 
sions of the past, to searching scrutiny 
and the frankest possible criticism, 
promises a fruitful and constructive 
treatment of problems of the Constitu- 
tion. Mr. Countryman’s method arrests 
notice when he undertakes to trace 
the evolution of doctrine from an origin in 
obiter dictum through the successive 
higher stages of ‘‘cited with approval,” 
“referred to as authority,” and “settled 
law.”’ Such a historical procedure may 
show insecure foundations for present 
doctrines, which is the goal of Mr. 
Countryman’s exposition; it savors of 





of Books 


penetration into the very essence of 
the Constitution. Of such penetration 
there are abundant evidences, in the 
author’s incisive analysis of some fea- 
tures of the frame of government which 
the Constitution set up. However, to 
the student of a living Constitution, 
and not of a paper document, it can 
make little difference whether an ac- 
cepted principle declared by the Su- 
preme Court sprang at the outset from 
an obiter dictum, or arose in a painstaking 
judicial attempt to settle a particular 
point at the root of some momentous 
controversy. If the Supreme Court ap- 
pears to be laying down reasonable <loc- 
trine it cannot weaken its reasonableness 
to prove that the doctrine has a check- 
ered history. There is, indeed, a flaw 
in the logic which aims to discredit the 
propriety of Congress exercising con- 
trol over territories and territorial pos- 
sessions, to the disparagement of the 
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time-honored doctrine of the equal 
authority of the judicial and executive 
branches, by connecting an ‘“‘unrepubli- 
can” system of this kind with historical 
instances of the Court’s relinquishment 
to Congress of the jurisdiction conferred 
on it by the Constitution. The author 
lays stress on the absence of any right 
in Congress to limit the appellate juris- 
diction of the Supreme Court; this is 
really the theme of the book. The 
earnest advocacy of anti-imperialism 
takes for granted that complete exercise 
by the court of its appellate jurisdiction 
would have led to a radically different 
governmental policy in the treatment 
of the inhabitants of the territorial 
possessions. As a matter of fact it 
takes more to clinch that argument 
than a historical survey of the Supreme 
Court's supposed abdication of a large 
part of its own powers and authority. 


BUCKLAND’S ROMAN PRIVATE 
LAW 


Elementary Principles of the Roman Private 
Law. By J. A. Buckland, M.A., Fellow and 
Tutor of Gonville and Caius College, Cambridge. 
Cambridge University Press; G. P. Putnam’s Sons, 
New York. Pp. 410+ 9 (index). ($3.25 met.) 


Rk. BUCKLAND’S work takes for 

granted the reader’s familiarity with 
the Institutes of Gaius and those of Jus- 
tinian and is acommentary on the Insti- 
tutes rather than an exposition of Roman 
private law. The author is primarily 
concerned not with principles of law, 
but with the institutions under which 
the Romans actually lived. The prin- 
cipal value of the book lies in the in- 
formation regarding a group of institu- 
tions which we must understand to 
grasp the meaning of the rules laid down 
by the classical Roman jurists. This 
isa task of difficulty, and the discussion 
does not follow a smooth and easy road, 
but bears witness to the painful in- 
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adequacy of our knowledge and the im- 
possibility of giving a conclusive answer 
to a multitude of perplexing questions 
as they arise. To teach the student to 
formulate these questions is quite as 
instructive as to attempt to solve them. 
The treatment has an atmosphere of 
interrogation and’ of reservation; it is 
cautious, and some will perhaps say too 
often negative, but through its very 
inconclusiveness so painstaking an in- 
quiry can obviously be of great use in 
stimulating accurate scholarship. 

The result of this method of treatment 
is that the author, if he has not provided 
the student with an easy and attractive 
exposition, has nevertheless given him 
a useful tool to assist his investigations. 
For it is safe to say that there is no prob- 
lem which has figured in recent discus- 
sion on which the author has not thrown 
some light by his erudite examination 
of Roman legal institutions. The treat- 
ment is highly intensive, certain topics 
receiving such thorough analysis that the 
book will be accounted indispensable by 
specialists in this field of legal studies. 


INSURANCE AS A PUBLIC 
MONOPOLY 


Insurance and the State. By W. F. Gephart, 
Ph.D., Professor of Economics, Washington Uni- 
versity, author of Principles of Insurance. Mac- 
millan Co., New York. Pp. 228 (index). ($1.25 
net.) 

NTIL legislatures come to realize 

the need of skilful handling of the 
subject of insurance, and of correcting 
the deficiencies to which Professor Gep- 
hart refers as having marked much of 
the legislative treatment of insurance, 
the controversies engendered by evils 
that have grown up in a business not yet 
effectually regulated will continue to 
take up much attention. The recent 
demand for anti-monopoly legislation 
against insurance companies, the author 
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intimates, might not have arisen if the 
public could have anticipated certain 
practices detrimental to the insurance 
business and prohibited them by legisla- 
tion. The questions how far insurance 
should be treated as a monopoly, and 
whether it should be a public undertak- 
ing assumed by the state, have become 
serious problems of the day, and these 
problems furnish the principal theme of 
skilful and dispassionate discussion by 
a competent specialist and lucid writer. 
The disadvantages of conflicting sys- 
tems of state legislation, and the national 
aspects of the business of insurance, ate 
recognized, particularly in connection 
with the newer projects of social insur- 
ance. The tone of the book is at once 
progressive and practical; while the 
author is disposed to look upon insurance 
as a proper function of the government, 
his conclusions are carefully qualified 
and avoid any partisanship or one- 
sidedness. 


THE I. W. W. 


American Syndicalism: The I. W. W. By John 
Graham Brooks, author of As Others See Us, 
The Social Unrest, etc. Macmillan Company, 
New York. Pp. 256+ 8 (index). ($1.25 net.) 


R. BROOKS has written a most 

readable account of a new move- 
ment which within two years has as- 
sumed a momentous importance in this 
country. A concise definition of syn- 
dicalism is not attempted— perhaps 
wisely. But the book describes by the 
bulk of its testimony what American 
syndicalism is; it is obviously a form 
of revolutionary socialism which has 
grown distrustful of political agencies 
of reform and is determined to gain 
control of the centres and sources of 
economic power by recourse if necessary 
to measures of violence. The claim is 
put forward that this revolutionary 
force will supersede the ordinary methods 


The Green Bag 


of trade-unionism and political socialism, 
unless the community awakens to a 
perception of the situation and to the 
need of conciliating rather than sup. 
pressing those who take part in the 
disturbance. Mr. Brooks has conf. 
dence in a disinterested public opinion 
which can teach employers and laboring 
men their respective rights, and seems 
to put his trustin the efficacy of a mode- 
rate program of state socialism such as 
has been employed in Germany and 
England and was embodied in the 
Roosevelt platform of the Progressive 
party. Written by one of our keenest 
and best qualified students of labor 
problems, the book contains a valuable 
survey of the I. W. W. movement, 
and is highly instructive and deserves 
wide circulation. 


WORKMEN’S COMPENSATION 
CASES 


Leading Cases in Workmen's Compensation. 
By G. N. W. Thomas, M.B., Ch.B., of the Middle 
Temple, Barrister-at-Law. Butterworth & Co, 
London, Winnipeg, Sydney and Calcutta. Pp. 122 
+ 21 (index). 


HE use of this compilation of lead- 

ing cases to the English practi- 
tioner is evident; it may also prove of 
some slight aid in promoting uniform 
interpretation of the provisions of our 
own workmen’s compensation acts. The 
subject of course has a voluminous 
literature, but a distillation of the original 
principles of the English case law in a 
little book of curtailed reports is wel- 
come. We are particularly impressed 
by the simplicity, directness, and brevity 
of the opinions of the judges in these 
fifty-six important House of Lords and 
Court of Appeal cases. There is not 
the faintest suggestion of judicial pedan- 
try or legal philomathy in any of them; 
doctrines of great moment are laid 
down without hair-splitting and with 
scant reference to prior authority. The 
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judgments reflect, in fact, the strength 
of the English judiciary of today. In 
the brief period since the passage of 
the Workmen’s Compensation Act a 
sensible, logically consistent body of 
law has formed itself, in close touch with 
the common understanding of men and 
in harmony with the plain, unperverted, 
layman's interpretation of the legis- 
lative intent. In judgments like these, 
doubtless, least embarrassed by the 
deadening weight of legal tradition, we 
may expect to find the greatest vitality; 
it is judgments of this sort that put 
most life and vigor into unwritten law. 





THE SLATER TRIAL AGAIN 


Trial of Oscar Slater. Edited by William 
Roughead, Writer to the Signet. Notable Scot- 
tish Trials Series. William Hodge & Co., Edin- 
burgh and Glasgow. Pp. Ixxviii, 298+ 23 (ap- 
pendices). (5s. met.) 

HE Slater trial, though it attracted 

attention in Scotland because of 
its sensationalism, would perhaps not 
be so memorable if Sir Arthur Conan 
Doyle had not aroused public interest 
in it and given it a notoriety that has 
made it almost as well known as the 
Beck case. The present work covers 
more ground than Sir Arthur’s dramatic 
narrative (25 Green Bag 338), and while 
not more readable, offers more copious 
details to an appetite hungry for the 
facts of a curiously confused if not 
spectacular cause célébre. The editor 
of the volume, which gives the docu- 
ments of the case and sets forth the 
testimony of the witnesses in full, does 
not permit himself to speak disparag- 
ingly of the Lord Advocate’s conduct of 
the prosecution, but he maintains an 
attitude of discreet scepticism toward 
the findings of the jury, and directs the 
reader’s attention to the dangers of evi- 
dence of identity based on personal 
impressions, if mot corroborated by 
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other evidence. The volume forms a 
dignified report of a criminal trial, and 
the thoroughly competent manner in 
which its materials have been prepared 
and arranged make it a model for books 
of its class. But after giving our atten- 
tion to this long and complicated case 
we leave it with feelings somewhat akin 
to those which the jury must have experi- 
enced after sentence had been pro- 
nounced: ‘‘Lord Guthrie thanked the 
jury for their attendance at that long 
and complicated trial, and said they 
would be excused from jury service 
during the next three years.”” Only it 
seems as if they had earned the right to 
be excused for a very much longer time. 


AN ARGUMENT AGAINST THE 
MONROE DOCTRINE 


The Monroe Doctrine: An Obsolete Shibboleth. 
By Prof. Hiram Bingham. Yale University Press, 
New Haven. Pp. 112 + appendix and index 42. 
($1.15 net.) 


HE particular merit of this book, 

which is an enlargement of an 
article published in the Atlantic Monthly 
(25 Green Bag 314) is the force with 
which it directs attention to actual 
conditions of public opinion in South 
America. It serves to exhibit clearly 
the difficulties in the way of a cordial 
understanding with Latin America that 
are destined to continue while our 
Government keeps on claiming to be 
sovereign of the western hemisphere. 
The author writes rather to interpret 
the alien point of view of Latin America, 
of which he has made a close study 
during residence and travel, than to 
examine questions of domestic policy 
from the standpoint of a native citizen. 
He suggests, to take the place of the 
Monroe Doctrine, the possibility of a 
concert of the American nations, in 
which powers we do not now see fit to 
honor with an ambassador would par- 
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ticipate, and which would adjust trouble- 
some questions arising from internal dis- 
order in any one state in a manner more 
conducive to a wholesome general under- 
standing than is possible when the 
United States takes to itself responsi- 
bilities from which other important 
powers are excluded. 


COPELAND’S COTTON MANUFAC- 
TURING INDUSTRY 


The Cotton Manufacturing Industry of the 
United States. By Melvin Thomas Copeland, 
Ph.D., Instructor in Commercial Organization in 
Harvard University. Harvard Economic Studies, 
v. 8. Harvard University, Cambridge. Pp. 389 
+ 23 (appendix, bibliography and index.) ($2 net.) 


R. COPELAND has written the 

first thorough study of the history 
of the American cotton industry and of 
its present situation in comparison with 
the cotton manufacturing industry in 
Europe. He has gathered together from 
a great variety of sources a mass of 
information that will prove of great 
interest to men interested in economic 
and business questions. The develop- 
ment since the Civil War receives most 
attention, as it should. Geographical 
‘factors, technical methods, labor con- 
ditions, and industrial organization in 
the principal countries are compared. 
The author weighs his evidence and 
submits independent conclusions, which 
are discreetly formed and are not likely 
to beimpugned. He refrains from attri- 
buting any great influence to the tariff 
on the growth of the American industry; 
he points out how the larger scale of 
production in this country and the better 
factory organization counteracts the 
higher earnings of the operatives; and 
while admitting that Lancashire is the 
chief, and only serious rival of the United 
States, he is unable to point out a pre- 
ponderance of advantages on either 
side. The book is a valuable and 
exhaustive first-hand study, though the 


The Green Bag 


important subject of comparative costs 
and standards of living is purposely 
ignored as entailing a special investi. 
gation. 


NOTES 


The fourth edition of Watson on Cheques 
brings the law as laid down in decisions cop. 
struing the English Bills of Exchange Act up to 
date, without departing from the brief, succinct 
form of the treatise. The decisions rendered 
since the publication of the third edition have 
evidently been analyzed with care and the revi- 
sion has been carried out with thoroughness, 
(Butterworth & Co. (Canada) Ltd., Winnipeg, 
Man.; pp. xxiv, 148 and index 15.) 


Strahan and Hendrick’s Digest of Equity, the 
third edition of which is now published, is pri- 
marily designed to serve as an elementary text- 
book and as a manual for the practitioner in 
British courts. While it aims at a thorough 
exposition of principles, it gives much attention 
to purely formal and statutory matters, and for- 
mulates the rules of equity as a remedial system 
of local application rather than as a system of 
substantive rights and obligations. (Butter- 
worth & Co. (Canada) Ltd., Winnipeg, Man.; 
pp. liv, 562 and index 33.) 


The Canadian Law List for 1913 is a useful 
handbook, containing complete lists of the judi- 
ciary of the Dominion, and the names of bar- 
risters and solicitors in all the provinces, with 
many additional features. (Published _ by 
Canadian Legal Publishing Co., Toronto.) 


BOOKS RECEIVED 


Organized Democracy: An Introduction to the 
Study of American Politics. By Frederick A. Cleve 
land, Ph.D., LL.D. American Citizen Series, edited 
by Albert Bushnell Hart, LL.D. Longmans, Green 
& Co., New York and London. Pp. xxxvi, 465+ 
14 (index). ($2.50 met.) 

A Treatise on the Law of Estoppel, or of Incon- 
testable Rights. By Melville M. Bigelow. Gthed, 
revised by James N. Carter, Ph.B., J.M. Little, 
Brown & Co., Boston. Pp. Ixxiii, 807 + 50 (index). 
($6.50 net.) 

The Principles of Judicial Proof, as Given by 
Logic, Psychology, and General Experience, and 
Illustrated in Judicial Trials. Compiled by John 
Henry Wigmore, Professor of the Law of Evidence 
in Northwestern University, author of A System 
of Evidence in Trials at Common Law, A Pocket 
Code of Evidence, etc. Little, Brown & Co, 
Boston. Pp. xvi, 1179 (index). ($6 net.) 

The Theory of Social Revolutions. By Brooks 
Adams. Macmillan Co., New York. Pp. 240. 
($1.25 net.) 
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THE FORMATION OF A WORLD 
SITTLICH KEIT 


NTERNATIONAL alliances have in 

the past usually been based on the 
idea of expediency. Plainly it is diplo- 
matically expedient that the United 
States should cultivate the good offices 
of powerful European nations, and it 
will probably be admitted that the good- 
will of Great Britain means more to 
the United States than that of any other 
European power. Particularly it is to 
be desired that we shall be on good 
terms with all our neighbors in the 
Western Hemisphere, not only with the 
British possessions to the north, but 
with the republics of Latin America. 
The United States has held aloof from 
foreign alliances, but if we were to see 
fit to form any alliance, it would be 
more logical for us to ally ourselves with 
the British Empire, or with the repub- 
lics of Central and South America, than 
to join any other group. 

It is well, however, that attention 
should be directed to alliances of a 
different kind, alliances not of expe- 
diency but of friendship, a friendship 
resting on the possession of similar aims, 
interests, and ideals, requiring no tan- 
gible instrument in the form of a treaty 
bargain for its expression. The _his- 
tory of the United States affords in- 
stances of friendship of this kind, which 
is no new thing in the case of our rela- 
tions with England and France, and 
the possession of kindred political insti- 


tutions has undoubtedly been the chief 
factor in its promotion. Apart from the 
republican form of government of France 
and our gratitude for her past kindnesses 
to us, there is nothing to draw this 
country into closer comity with France 
than with Germany, and there is every 
likelihood that the future will see grow- 
ing good fellowship between the United 
States and both the two great Conti- 
nental powers with whose civilization 
we have much in common. There 
can never, however, be the same sense 
of community between France and the 
United States, or Germany and the 
United States, though there may be cor- 
dial friendship, as there can be between 
England and this country, for the closest 
of all ties are those of language, common 
political, legal, and religious institutions, 
and similar ethical and intellectual tradi- 
tions. We purposely omit ties of race, 
because their importance is so easily 
overestimated. Admitting the great tide 
of immigration that is pouring into our 
gates, we have nevertheless only to fear 
the influx of races that cannot assimilate 
Anglo-Saxon ideals and usages in the 
course of a generation or two, and such 
races are few. The comity of the two 
chief Anglo-Saxon nations will thus be 
promoted in years to come by the 
closest bonds that can unite any two 
countries. There was something, there- 
fore, in Lord Haldane’s address which 
had an appearance of prophecy, for 
even should anything ever arise to dis- 
turb the Anglo-American entente, it will 
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signify only a temporary rupture, and 
in any event the old relations will be 
bound to be restored after only a brief 
intermission. 

A relation between fair-dealing and 
the sense of having something in com- 
mon is assumed in Lord Haldane’s idea 
of an international justice promoted by 
the sympathetic cohesion of separate 
powers, and it may be that there is 
danger of over-emphasizing the neces- 
sity for international -solidarity as a 
prerequisite to peaceable adjustment of 
all controversies between peoples. It is 
quite possible, for example, that treaties 
of general arbitration may be signed 
and lived up to between nations which 
have few interests in common and have 
little sympathy or attachment for each 
other, and if so the success of the move- 
ment for international arbitration does 
not depend on the United States or any 
other power entering into closer fellow- 
ship with other nations. This question 
was not analyzed in Lord Haldane’s 
address, but there is no occasion for 
interpreting his remarks in a more 
sweeping sense than seems to have been 
intended. Without declaring friendly 
association between nations to be a 
prerequisite to fair-dealing, the speaker 
did lay stress on the virtue of the get- 
together spirit, as a means of strengthen- 
ing the instinct for international fair- 
dealing, and there can be no question 
of the value of such an incentive of 
comradeship, even if what Dr. Nicholas 
Murray Butler calls the “international 
mind’”’ may be evolved by the pressure 
of other incentives. That the world 
will progress more rapidly toward the 
ideal of justice and respect for right 
under a system of co-operation is mani- 
fest, and this may be admitted without 
the necessity of any determination how 
close the co-operation must be or whether 
it may assume more than one form. 
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The world-goal which Lord Haldane’s 
discussion of Sittlichkeit seems to envis- 
age is not that of a political federation 
as necessary to a law-abiding society 
of nations, but rather of a morally 
united community held together by a 
single code of customary intern:tional 
conduct, or world Sittlichkeit, rather 
than by any actual world polity, which 
would in fact be no more than a by- 
product of the system and could be dis- 
pensed with. It is self-evident that the 
leaders in securing recognition of such 
a code must be the peoples which have 
the highest standards of morality in 
their private transactions; in other 
words the nations highest in civilization 
are to be the future leaders of the 
movement for international justice. 
Although these nations constitute a 
large and important group, their efforts 
can be made more effective by break- 
ing the main group into smaller groups, 
organized on the basis of kindred insti- 
tutions. The notion of a limited Anglo- 
Saxon group, working in this manner, is 
an idea of less potency than that of a 
great Teutonic cultural group com- 
prehending Germany, Great Britain, 
the United States, and all the lesser 
Teutonic nations, but if less majestic 
and staggering it offers something more 
concrete and definite, something easier 
of practical application and _ tangible 
fulfillment, to the people of the United 
States. The strength of Lord Haldane’s 
conception is to be found chiefly in the 
fact that it puts international right before 
international law, instead of putting 
laws and treaties first, that it recognizes 
the importance of a consensus as to 
what constitutes international right, and 
that it looks to the Anglo-Saxon nations 
as a powerful factor in securing such a 
consensus by first establishing a con- 
sensus of their own. The conception 
deserves not only to influence councils 














ne’s 
Vis- 


tion 
ety 
ally 
ya 





nal 
her 
lich 
by- 
dis- 
the 
uch 
ave 


her 
‘ion 
the 
ice. 


rts 
ak- 
Ips, 
sti- 
zlo- 
, is 
f a 


iin, 
ser 
tic 
ore 
ier 
ble 
ted 
e's 
the 
ore 
ing 
zes 





ind 
ons 
1a 
yn- 
ion 
“ils 


ViIM 


The Editor's Bag 


of state but the study of two systems 
of international law, American and Eng- 
lish, which need to be brought more 
closely into harmony and mutual sup- 
port. 


THE 





MORAL TEST FOR ADMIS- 
SION TO THE BAR 


HEN Mr. Clarence A. Lightner 

told the Section on Legal Educa- 
tion that. “‘there are some arguments 
worthy of consideration in favor of an 
open bar,”’ which would place the burden 
of maintaining the standard of qualifi- 
cations for practice upon the law schools 
rather than upon public bar examiners, 
his remark suggested an interesting 
alternative to the system at present 
in force. Why should not the diploma 
of a law school approved by the state 
as maintaining a proper standard of 
legal education entitle the graduate to 
admission to the bar as a matter of 
right? 

It may reasonably be contended that 
if a law school is not capable of so 
training its students that all who are 
graduated from the institution are fit 
to practice law — at least so far as their 
intellectual preparation is concerned — 
it is failing to perform its function as a 
law school. There is undoubtedly much 
in the contention that it is not simply 
the business of a law school to train 
candidates for the bar; that, on the con- 
trary, it has a larger function to fulfil, in 
the education of law teachers, publicists, 
and others who will never turn to the 
practice of law as a vocation. While a 
broad educational aim of this kind is 
praiseworthy and ought to beencouraged, 
it is incomprehensible how a degree from 
a school administered in this broad way 
could signify anything less in the way 
of professional preparation than one 
granted by an institution of narrower 
technical aims. On the contrary, the 
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state would be likely to more readily 
admit the right of the diploma of the 
broader institutions to recognition than 
that of the narrower ones. 

The other important element, that of 
moral character, has to be considered. 
Mr. Walter George Smith, doubtless led 
to speak as he did largely by Mr. 
Coudert’s inquiry into the fitness of 
candidates for the bar of New York, 
properly emphasized the importance of 
training in high professional ideals. If 
it be urged that moral training is not 
the function of a university, or is at 
least only a minor function owing to 
the nature of the relation of the univer- 
sity to the social conduct of students, it 
seems fair to reply that there is no other 
agency fitted to discharge the function 
under equally favorable conditions, and 
that a public board of examiners has 
fewer resources of information as to the 
character of candidates than a law school 
faculty. 

While the question of moral qualifi- 
cations looks simple on its face, it is 
really as difficult to define and deter- 
mine the standard of moral preparation 
for the bar as that of intellectual prepa- 
ration. There is room for a wide differ- 
ence of opinion as to what should be the 
requisite moral attributes of a member 
of the bar, and their relative importance. 
Probity and fidelity are certainly funda- 
mental, but by no means exhaust the 
essentials of professional character. It is 
not enough that a counselor be honest 
in all pecuniary matters and faithful 
to the interest of his client. His office 
is also a public trust, and requires of 
him an equal or indeed greater fidelity 
to the state. Itis also conceivable that 
while a trite formula of moral qualifi- 
cations might appear to be all that 
public opinion would require, the state 
would really expect of its practitioners at 
the bar a higher sense of professional duty 
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than that expressed in a perfunctory 
insistence on fidelity, a requirement so 
vague as to lend itself to a wide range of 
interpretation. On the other hand, if 
the definition of moral fitness were 
made so concise as to include all the 
qualities reflected, for example, in the 
American Bar Association Code of Pro- 
fessional Ethics, the resulting test might 
prove too rigorous to be capable of 
application, unless the definition of the 
lawyer fulfilling the obligations of pro- 
fessional honor were made an elastic 
one. The problem how to define moral 
requirements for admission to the bar 
so that they shall be neither too rigorous 
and utopian on the one hand, nor too 
inclusive and commonplace on the other, 
is one of which we cannot venture a 
solution. It would be far better, how- 
ever, to have a high, inspiring standard 
applied with great liberality, than to 
choose a standard which is easy of attain- 
ment by all men of conventional decency 
and offers no hope of improvement of the 
character of the bar by weeding out 
some of the less desirable candidates. 
This brings us to a consideration of 
those qualities for which it is hard to 
find a name, and which the terms 
philistine and bourgeois indicate perhaps 
better than any other. Certainly the 
legal profession is a wide profession, 
with its own minute subdivision of 
labor demanding of its members widely 
differing kinds and degrees of moral 
capacities. Some of its votaries must be 
men of broad horizon, capable of exer- 
cising large public and private trusts, 
and occupying a useful position of light 
and leading in the community, but the 
work of the profession also abounds in 
petty tasks to be performed, insignifi- 
cant interests to be protected, and 
wastes of drudgery to be traversed with 
the endurance of dulled sensibility. It is 
therefore too much to expect that the 
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majority of lawyers should have an ex. 
alted conception of their obligations to 
society, or that the legal profession as a 
whole can be characterized by that 
nobility of aspiration which goes hand in 
hand with honorable achievement and 
so lifts the guild of lawyers above the 
general level as to render it capable of 
universally applying the maxim noblesse 
oblige. It goes without saying that the 
majority of lawyers will oppose, or 
respond only feebly, to needed reforms 
of the time, particularly those most 
needed within their own profession, and 
will set an example of professional morale 
which, while not bad, is commonplace, 
and implies an indolent and excessive 
leaning on precedent and established 
usage. Thecharacterization, of course, 
does not apply to the most intelligent and 
able, and we hope the most influential, 
section of the bar. There is fortunately 
nothing seriously disquieting about the 
legal philistine when he keeps himse!f in 
the background; it is when he leaps into 
a position of influence out of all relation 
to his personal merit that he is formid- 
able, and that is a by no means uncom- 
mon foible of the times. The supremacy 
of such a type, however, while a fre- 
quent, is not a normal occurrence, and 
should not discourage the higher ele- 
ments of the bar from working for the 
maintenance of ideals and achievement 
of reforms originating in the ethical 
consciousness of the minority, and offer- 
ing a reasonable prospect of triumph 
through the tacit acquiescence of the 
majority. Thus the profession may rea- 
sonably inculcate higher ethical aims 
than most of its members may be able 
to attain, and may steadily exert an 
upward pressure that can be expected 
to bring about a slow and gradual 
advance in professional standards. 
England confides the admission of 
candidates for the bar to the four Inns 
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of Court, but we would not advocate 
such a system of control by private 
agencies. If law schools are to be dele- 
gated this important function, they 
should exercise it under statutes which 
prescribe in general terms the standard 
to be maintained for admission and 
give to some public authority the power 
to select the institutions which shall 
be approved as supplying the kind of 
preparation which the statute requires. 
Under such a system the conferring of 
the degree of Bachelor of Laws, granted 
by an approved law school, might entitle 
the recipient ipso facto to become a 
member of the bar of the state on tak- 
ing the oath in court. But what guar- 
anty would be given the state, under 
such a plan, that the law school in be- 
stowing its degrees would give due atten- 
tion to the moral fitness of the candidate 
for admission? The cases in which the 
degree would need to be withheld from 
students satisfying the test of scholar- 
ship would probably be rare, but assum- 
ing that to be the fact, in those rare 
cases it would not be practicable to 
demand that the institution should de- 
part radically from educational practice 
by withholding a degree from any one 
whose attainments in scholarship are 
high. This is the first difficulty in the 
practical operation of the plan. 

Other difficulties suggest themselves, 
such as the embarrassments which would 
interfere with fulfilment of the invidious 
task of selecting a list of approved law 
schools, the disadvantages that would 
attend the admission of candidates from 
law schools possessing low standards as 
compared with those of others, the lack 
of a uniform standard of admission, and 
the features of monopoly that would 
bear heavily upon the student who 
might prefer to prepare for the bar in 
some other way than by entering one of 
the approved schools. 


There is something farcical and child- 
ish about an examination by state law 
examiners of candidates who have 
already satisfied the exacting intellec- 
tual requirements of a course in one of 
the best law schools in the country. 
While it seems idle and fruitless to re- 
examine such candidates, the plan of 
admitting them directly from the schools 
does not appear to be workable. At the 
same time some compromise between the 
existing system and the one proposed is 
perhaps possible, which would tend to the 
maintenance of a higher level than is 
possible under the present system of 
double examinations. It cannot be said 
that the advantage of such a double 
system, in the check which one part 
of it may be supposed to exert on the 
other, equals the advantage that could 
result from efficient and responsible con- 
trol by a single agency entrusted with 
both the preparation and admission of 
candidates. Is there any way, then, in 
which an important public function can 
be devolved upon the universities in 
addition to the work they are now 
performing? 





THE TREATY POWER AND 
“STATES’ RIGHTS” 


HREE views of the political system 

of the United States are possible: 
(1) that it is a government of sovereign 
states possessing certain reserved powers, 
the residue of the powers of government 
being delegated to the central govern- 
ment; (2) that it is a government of 
divided powers, so arranged as to secure 
an equilibrium between the internal 
government of the states and the general 
government of the aggregate; (3) that 
it is a government of specific powers 
vested in and reserved to the general 
government, the residual powers being 
devolved upon the states. 
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Which of these views was the theory 
underlying the Constitution at the time 
of its adoption need not concern us, as 
it originated in a series of compromises 
which would make it difficult to discover 
a clear and consistent doctrine, and as 
the actual development of the Consti- 
tution in practice has made the problem 
one merely of historical interest. The 
third view is the one indicated and ex- 
pressed in the existing structure of our 
institutions. The first view, the states’ 
rights theory, was long since overthrown; 
the second view necessarily leads to a 
deadlock between federal and state power 
which makes it impossible for a firmly 
welded community of states to be held 
together in a _ unified nation. If 
the United States are to be kept together 
as a nation and not as a federation, 
close or loose, of states, state power must 
yield to the central power whenever the 
need becomes manifest, even though 
the manner and extent of this submis- 
sion be expressly formulated and re- 
stricted by the organic law. 

In the international community of 
states, on the contrary, an analogous 
situation does not exist. The world is 
at present in the stage of states’ rights, 
or the autonomy of states, and the 
community of nations is formed only 
out of residual powers remaining after 
the exercise of the powers which the 
states choose to reserve to themselves. 
The international community for the 
present cannot become anything more 
than a loose federation. This federa- 
tion cannot impose its own will on the 
separate states, but takes what they 
choose to leave it. It must concede to 
the states complete freedom in the exer- 
cise of their treaty-making power, and 
each state is at liberty to determine 
for itself the scope and extent of such 
power. It is impossible, therefore, to 
hold that the treaty-making power is 
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determined by virtue of the membership 
of the nation in the community of states 
solely, and overrides and limits the 
municipal power of the state. Even 
admitting the recognition by the state 
of moral rights and obligations to the 
international community, such rights 
and obligations do not become legally 
effective, in altering the application of 
the treaty-making power, until they are 
voluntarily assumed as international- 
legal powers or limitations through the 
state’s conforming its municipal law, 
fundamental and statutory, to mect the 
demands of such rights and obligations, 
Suppose, for example, that the nations 
should feel that moral justice required 
conferring the right of naturalization on 
all domiciled aliens, after a prescribed 
period of residence, who are allowed to 
enter the country by the immigration 
laws. Nothing in our own Constitution 
prevents the granting of such a right, 
but we ought not to be held to recognize 
such a principle as a rule of international 
law for our own governance until Con- 
gress has applied the principle in treaty 
or statute, or, in the event of the exist- 
ence of a conflicting state statute, the 
Supreme Court has clearly indicated 
that the several states of the Union 
cannot through their legislation exer- 
cise exclusive jurisdiction over aliens. 
In other words, international law, though 
not a part of municipal law, is in the 
present position of the international 
community limited and controlled by 
municipal law; and while the adoption 
of an international law requires action 
by more than one nation, preparation 
for such communal action, by setting 
new boundaries to the treaty-making 
power, rests wholly with the nation 
which takes the preliminary step of self- 
imposed restrictions on its municipal 
law. 

Such self-imposed restrictions on the 
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municipal law of the United States are 
made by the Constitution, which excepts 
certain matters of an international de- 
scription from the otherwise unimpaired 
division between federal and state powers, 
depriving the states of exclusive juris- 
diction of the interests secured to them 
by the Constitution, as the delegation 
of a dominant jurisdiction to Congress 
and the prohibition of the states from 
making treaties shows. But the restric- 
tion thus imposed on the municipal law 
by the Constitution is only general, 
and specific restrictions are left to the 
discretion of Congress, which may at 
once determine and apply its treaty- 
making power. 

While no treaty has ever been held 
unconstitutional by any court of the 
United States, the nature of our polity 
seems to presuppose a right in the 
Supreme Court to pronounce a treaty 
unconstitutional as in conflict with the 
municipal fundamental law, though it 
cannot void a statute as conflicting 
with international law. In the Cherokee 
Tobacco case (11 Wall. 616) it was said 
obiter: ‘It need hardly be said that a 
treaty cannot change the Constitution, 
or be held valid if it be in violation of 
that instrument.” 

A right in the Supreme Court to hold 
a treaty unconstitutional as infringing 
the reserved rights of the states seems 
to be taken for granted. ‘When- 
ever . . . an Act of Congress would be 
unconstitutional, as invading the re- 
served rights of the states, a treaty to 
the same effect would be unconstitu- 
tional.”” This statement, in Prevost v. 
Greenaux (19 How. 1) is true in a gen- 
eral sense, for Congress has no right to 
alter the system of government pre- 
scribed by the Constitution. It is not 
however a sufficiently concise statement 
of the rule it seeks to express. The 
tights reserved to the states are qualified, 


in the Constitution, by the jurisdiction 
vested in Congress over international 
matters, and when Congress legislates 
on such matters without substantially 
affecting the internal administration of 
the state its act is not open to attack, 
though a similar statute not applying 
to international matters would be wltra 
vires. The remarks of Chief Justice 
Taney obiter, in the Passenger cases 
(7 How. 283) are thus open to question: 
“If the people of the several states of 
this Union reserved to themselves the 
power of expelling from their borders 
any person, or class of persons, whom it 
might deem dangerous to its peace, or 
likely to prove a physical or moral evil 
among its citizens, then any treaty or 
law of Congress invading this right, and 
authorizing the introduction of any per- 
son or description of persons against 
the consent of the state, would be an 
usurpation of power which this court 
could neither recognize nor enforce.” 
This is a rather extreme illustration, 
which reflects a states’ rights attitude 
toward immigration laws rather alien 
to current modes of thought. The ques- 
tion would resolve itself into one of the 
degree to which the constitutional 
autonomy of the state is impaired by 
treaty provisions; if it is not materially 
impaired it seems as if the treaty should 
stand. 

The rule expressed in DeGeofroy v. 
Riggs (133 U. S. 258) seems to have 
been a sound one: “It would not be 
contended that it [the treaty power] 
extends so far as to authorize what the 
Constitution forbids, or a change in the 
character of the government or in that 
of one of the states, or a cession of any 
portion of the territory of the latter 
without its consent. But with these 
exceptions it is not perceived that there 
is any limit to the questions which can 
be adjusted touching any matter which 
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is properly the subject of negotiation 
with a foreign country.” 

It probably cannot be safely assumed 
that the Supreme Court has at any time 
in its history maintained the doctrine 
that Congress cannot in its treatiesinvade 
the reserved powers of the states, in an 
extreme form. The assumption cannot 
be made merely on the ground that cer- 
tain remarks scattered through dissent- 
ing opinions, or made obiter in majority 
opinions in connection with a general 
survey of a region presenting no specific 
subject for elucidation, have reflected 
such a view. Accordingly it is doubtful 
whether what Willoughby calls ‘‘the 
obiter doctrine that-the reserved rights 
of the states may never be infringed 
upon by the treaty-making power’”’ (Wil- 
loughby on the Constitution, s. 215) 
was ever seriously maintained. Instead 
there seems to be a tendency toward 
clearer recognition of the principle im- 
plicitly contained in the Constitution 
from the first, that the reservation of 
certain rights to the states is qualified, 
but not radically affected, by a grant 
which the Constitution makes to Con- 
gress of a very broad but not neces- 
sarily unlimited jurisdiction over all 
matters properly subjects for inter- 
national agreement. 





A PART OF THE WINTER 


CHICAGO mining engineer tells 

of a law suit tried in that city, 
wherein one of the witnesses was an old 
prospector from a mining settlement in 
the Far Northwest, a settlement situ- 
ated about twelve thousand feet above 
the sea, where the snow drifts and packs 
and remains the year round. 

“How long have you lived in Mar- 
shall?’ asked the lawyer, conducting 
the examination of the old prospector. 

“The best part of one winter.” 
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“That’s very indefinite,” said the 
lawyer. ‘‘What do you mean by the 
best part of one winter?” 

“Well,” said the witness, after due 
deliberation and reflection, “I’ve been 
up there about eleven months.” 





HAPPENINGS IN COURT 


motion for a receiver of two corpora- 
tions was being argued before one 
of the judges in Chicago, and one of 
the points raised was that the four men 
in control were operating the two com- 
peting concerns through one office and 
employing the same bookkeepers for 
both companies, and thus were enabled 
to favor, and were favoring, one corpo- 
ration to the injury of the other. 

“Well, what is there wrong about the 
two concerns sharing the expenses of 
the same bookkeepers?’’ argued the 
judge. “I remember that when I was 
in business, I didn’t have enough money 
to hire a bookkeeper myself, and I used 
to share the expense with another 
concern.” 

“Both competitors? In the same line 
of business?”’ asked the astute lawyer. 

“Competitors? I didn’t have any 
competitor; but it was the same line 
of business,’’ admitted the judge. 

“And may I ask what your line of 
business was,” persisted the lawyer 
keenly. 

“Tt was the law business — but Mr. 
Reporter, don’t put that in the record 
though. The Supreme Court probably 
would not believe it.” 





Once Happy Hooligan, having heard 
so much praise in favor of army life and 
having become tired of his wanderings 
around the land, decided to become a 
soldier boy of dear old Uncle Sam. 

The dignity of the military discipline, 
the illusive grades of military rank, and 
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the clanking together of heels with pro- 
longed salutes were difficult and arduous 
for Hooligan and on the third day he was 
brought up for trial before the Colonel 
on the following charge and specification: 
“Charge: Violation of the 62d Article 
of War, conduct to the prejudice of 
good order and military discipline. 
“Specification: In that he, when 
meeting his Captain, did waive his hand 
to him and did say ‘Hello, there, Kiddo!’”’ 





“Is that lawyer for the woman, or 
against her,” asked one bystander of 
another after they had been listening 
to his argument for an hour. 

“T don’t know, I am sure,”’ was the 
quick reply, ‘he hasn’t committed him- 
self yet.” 


’ 





In the Criminal Court of Chicago, 
the other day, a young attorney that 
was battling for the life of his client 
ended his plea with the following burst 
of eloquence: 

“Gentlemen of the Jury, there is a 
nigger in the woodpile somewhere! I 
can see him floating through the air; 
and I know you will nip him in the bud.” 





“Look at this document and tell the 
jury whether your signature appears 
thereon,’”’ directed the young attorney. 

The witness scrutinized the paper 
carefully and then hesitatingly said: 
“I don’t know. I can’t —” 

“Does it or does it not appear thereon? 
Yes or no — no explanations are neces- 
sary,’’ interrupted the court. 

“I object to the question,” interrupted 
opposing attorney; and then followed 
along argument between the two attor- 
neys and the judge, after which the 
court ruled: 


“T will let him answer. Does your 
signature appear thereon? Answer by 
yes or no.” 

“IT don’t know, judge. I can’t see. 
I haven’t my other glasses with me, and 
I can’t see with these.” 

—CORNELIUS JOHNSON. 





CURIOSITY 


66 MONG the most amusing inci- 


dents I’ve ever seen in court,” 
says a Cleveland lawyer, ‘“‘was that 
which occurred recently in my town. 

“A big chap stood at the rail com- 
pletely swathed in bandages. One might 
say that little of his face was visible, 
aside from one eye that peered through 
an opening in the bandages. 

‘“‘*You are charged with disorderly con- 
duct,’ said the Court. 

‘““*So I understand,’ said the man at 
the rail, ‘And I want to be held for 
trial.’ 

“This was a decidedly unexpected 
announcement; and everyone in court 
was correspondingly astonished. 

“‘T should think,’ said the Court, 
after a moment’s hesitation, ‘that you 
would plead guilty now, and pay a fine 
of five dollars, ending the matter.’ 

“Tl thank your Honor,’ said the 
man, ‘but I want to be tried.’ 

“é ‘Why?’ 

“‘For this reason,’ explained the 
mussed-up man. ‘The last thing I re- 
member was that I was standing very 
peaceably on a street corner. When I 
came to, two doctors were busily engaged 
in sewing me together. I want to be 
tried so that I can hear the stories of the 
witnesses. That’s about the only “way 
I’ll ever find out what came off.’”’ 


The Editor will be glad to receive for this department anything itkely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes. 








USELESS BUT ENTERTAINING 


First Street Urchin (at the reception given to 
Lord Haldane in Montreal at the galleries of the 
Art Association). —‘‘What be all these fellers 
doin’ here?” 

Second Street Urchin. — ‘‘They are all lawyers 
except the judges.” 





Lord Haldane, asked by a reporter in Montreal 
if he had brought the Great Seal over with him, 
is said to have replied that he understood a large 
fish had followed his boat, and he ‘‘had no doubt 
that it was the Great Seal.” 





One of the briefest and queerest wills on 
record is that of an old Western farmer who, 
though reputed to be rich, died penniless. His 
will ran: ‘In the name of God, amen. There’s 
only one thing I leave, I leave the earth. My 
relatives have always wanted that. They can 
have it.”’ — Exchange. 





Pat, who was left-handed, was being sworn in 
as a witness in the West side court of Denver, 
Col. 

“Hold up your right hand,” said the judge. 

Up went Pat’s left hand. 

“Hold up your right hand,” commanded the 
judge, sternly. 

“Sure, and I am, yer honor,” declared Pat. 
“Me right hand’s on me left side.’”” — Woman's 
Home Companion. 


“You say a pedestrian has rights the same asa 
motor car?” asked the querulous person. 

“Certainly,”’ replied the policeman. 

“Well, mebbe he has. But I can’t help won- 
dering what would happen to me if I went along 
the street making the same kind of a noise as 
some of these automobile horns.’’ — Washington 
Star. 


“Yes,” exclaimed the young man, ‘‘l’ve fin- 
ished my Jegal education at last!”’ 
“And now,” said the friend, “you'll sit down 
and wait for clients.” 
“T will not,” replied the new attorney. “I've 
got a job promised me in a dry goods store.” 
— Cleveland Plain Dealer. 





“The young fellow who’s coming to sce you, 
Elsie, must be a lawyer.” ° 

“What makes you think that, father?” 

“‘Because I notice whenever he comes to court 
he always pleads for a stay.’’ — Baltimore A meri- 
can. 





“Well, son, now that you’ve graduated, what 
are you going to be?” 

“T think I'd like to be a lawyer, sir. There’sa 
good deal of money passes through a lawyer's 
hands, isn’t there?” 

“He never lets it pass through if he knows his 
business, my son.” — Boston Transcript. 





In view of the pressure of material supplied by the meeting of the American Bar 
Association it has seemed better to omit this month some of the regular departments 
of theGREEN BAG, which will be resumed in the next issue. 
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knowledge or inquiry in proper quarters. 


character or ability of the applicant. 





| THE GREEN BAG’S SELECT LIST 


OF LAWYERS ENDORSED AS OF GOOD STANDING 


This list provides our professional readers with a directory of lawyers in good stand- 
ing who may be relied upon to handle business at a distance in a satisfactory manner. In 
each case the lawyer or law firm named ‘has our endorsement, based either upon direct 


Applications for listing will be promptly acted upon, the period required for inquiry 
into the applicant’s standing not ordinarily exceeding two weeks. The privilege is reserved 
of declining any application without explanations. Such declination merely implies that 
necessary information has not been secured, and must not be construed as reflecting on the 
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Birmingham 


CLAUDE D. RITTER 
611-12 First National Bank Bldg. 

Offices Equipped for Handling all Classes of 
Legal and Commercial Business 
Alabama Decatur 

also New Decatur 


E. W. GODBEY 
Post Office Block 








Alaska Juneau 


ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 


Also Los Angeles 
and New York City 
WILLIAM M. SEABURY 
Member of the Bar of Arizona, California and New York 


Offices — No. 306 Fleming Building, Phoenix, Arizona. 
No. 821 H. W. Hellman Building, Los Angeles, Calif. 
No. 32 Nassau Street, New York City. 


California San Francisco 


HENRY G. W. DINKELSPIEL 
Attorneys-at-Law 
Claus Spreckels Building 
Corporation, Commercial and Probate Law 





Arizona Pheenix 











England London 


RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 


References in the United States: Bank of New York 
United States Fidelity and Guaranty Company 
England: Union of London & Smith’s Bank 


Cables: ‘‘Rubinstein, London” 





England London 
MINCHIN GARRETT & CO. 
Solicitors 
Commissioners for England and Colonies 


22 and 23 Laurence Pountney Lane, Cannon Street, E. C. 
Cables: ‘‘Threefold London.”” Western Union Code. 


Florida 





Tampa 
JOSEPH W. FRAZIER 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 
Georgia Atlanta 
A. A. & E. L. MEYER 
Corporation and General Practice 
1101-4 Atlanta National Bank Building 











John R. Jones James M. Thomas Harry Gottesfield 
Connecticut Stamford | Georgia Douglas 
CUMMINGS & LOCKWOOD J. W. QUINCEY 
Alttorneys-at-Law Attorney-at-Law 
Stamford National Bank Building Union Bank Building 
Georgia Rome 


District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 


Washington 





LIPSCOMB & WILLINGHAM 
Practice in all State and Federal Courts 
Specialties: Corporation, Insurance, Commercial and 
Real Estate Law. 
2d Floor, Clark Building. 


F. W. Lipscomb Wright Willingham 





It will be mutually helpful if THe GREEN BAG is mentioned when writing to advertisers. 
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Savannah 
G. W. OWENS 
23-26 Citizens’ Trust Building 
Practices in the Federal and all State Courts _ 
Prompt attention given to Collections and Commercial 
Litigation, Insurance and General Law Practice. 
Counsel for Germania Bank, R. G. Dun & Co., and 
Southern Cotton Oil Co. 


Indiana 





Indianapolis 


HENLEY & BAKER 
Insurance, Corporation and Commercial Law 
851-855 Lemcke Annex 

William J. Henley 


Indiana 


John L. Baker 
Montpelier 


JOHN B. MASON 





Attorney-at-Law 





Shenandoah 
JENNINGS & MATTOX 
Attorneys-at-Law 
Practice in State and Federal Courts 
G. B. Jennings L. H. Mattox 


Louisville 


Iowa 





Kentucky 
JAMES R. DUFFIN 


Inter-Southern Life Building 





Maine Augusta 
WILLIAMSON, BURLEIGH & MCLEAN 
Granite Bank Building 
Corporation and General Practice 


Organization of Maine Corporations a Specialty 
Joseph Williamson Ernest L. McLean 








Maine Bangor 
CHARLES P. CONNERS 
Counsellor-at-Law 
49 Hammond Street 
Maine Portland 


HARRY L. CRAM 
Corporation and General Practice 
85 Exchange Street 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 


Fitchburg 





Massachusetts 


CHARLES E. WARE 
Attorney and Counselor-at-Law 
10 and 11 Savings Bank Block, 352 Main Street 
Notary Public. Commissioner to Qualify Civil Officers 





—. 


Michigan Detroit 


CLARK, LOCKWOOD, BRYANT 
& KLEIN 


1301-08 Ford Building 





Michigan Grand Rapids 


CLAPPERTON, OWEN & HATTEN 
Attorneys and Counsellors 


Michigan Trust Co. Bldg. 


Minnesota 





Minneapolis 
DODGE & WEBBER 


Corporation, Commercial and Real Estate Law 
New York Life Building 
Mississippi 
R. H. & J. H. THOMPSON 


Thompson Building, 118 N. Congress Street 
Robert H. Thompson 
Missouri 








Jackson 


J. Harvey Thompson 
nsas City 





Ka 
NEW & KRAUTHOFF 
Corporation, Commercial and Real Estate Law 
Special attention to Proceedings in Bankruptcy 
Gloyd Building 





New York 
FREDERICK O. BISSELL 


Attorney and Counsellor-at-Law 
26-27 Dun Building 


Buffalo 





New York Rochester 
PLUMB & PLUMB 

Attorneys and Counsellors-at-Law 
William T. Plumb Erwin S. Plumb 


Probate, Collections and General Practice 


North Dakota Fargo 
MELVIN A. HILDRETH 
Lawyer 
Northwestern Mutual Savings and 
Loan Building 








Cleveland 
A. A. AND A. H. BEMIS 
Attorneys-at-Law 
406-407-408 The Arcade 
Alton A. Bemis Alton Hay Bemis 
Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 


Ohio 








It will be mutually helpful if THz Green BAG is mentioned when writing to advertisers. 
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South Carolina Charleston 
MORDECAI & GADSEN, RUTLEDGE & 
HAGOOD 
Suite 707-714 People’s Office Building 
Broad and State Streets 


Knoxville 





Tennessee 
JAMES B. WRIGHT 


Corporation and General Practice 
East Tennessee National Bank Building 





West Virginia Beckley 
MASON C. BRACKMAN, LAWYER 


Corporation, Real Estate and General Civil Practice 
An up-to-date and Systematized Collection De- 
partment. Out of town business given personal 
attention. 














ESAS SENNA TT 
DISTRICT OF COLUMBIA 


PATE NTS 


Business from non-resident attorneys es 
solicited. Highest references; best services. —— 
having clients who wish to patent inventions are in- 
vited to write for full particulars and information. 


WATSON E. COLEMAN 














Patent Lawyer Washington, D. C. 
2 5 c—How to Obtain a Successful 


~~ Commercial Law Practice 


Tells the plans and methods by which one lawyer built 
up in a reasonably short time a very profitable commer- 
cial law practice. 

Full of ideas and plans that you can adopt to get such a 
Practice and income for yourself. Bound in paper. 
Stamps or coin acceptable. 


AMERICAN | EGAL NEws 


737 Free Press Building, Detroit, Mich. 





West Virginia Williamson 


SHEPPARD, GOODYKOONTZ & SCHERR 
Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 
Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 
38-46 Mitchell Building 











Dignified Publicity 
THE “‘A. L. N.”? LAW LIST 


24th Year of Continuous Publication 


In connection with the AMERICAN LEGAL 
NEWS we publish a comprehensive list of law- 
yers prepared to handle general legal matters 
for our subscribers, among whom are such con- 
cerns as Standard Oil Co., International Har- 
vester Co.,W.L. Douglas Shoe Co., Tropical Oil 
Co., New York Leather Belting Co., etc. 


Our terms for representation in this law list 
are reasonable. We are constantly revising our 
“List of Reliable Lawyers” and it may be that 
representation for your city is available. 


Write us for our rates. 


Address DEPT. OF RECOMMENDED ATTORNEYS 


AMERICAN | .EGAL NEwSs 


737 Free Press Bidg., Detroit, Mich. 
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